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PREFACE. 



■•o*- 



This book first appeared as the twelfth edition 

of Mr. J. W. Smith's " Action-at-Law/' but the 

changes introduced by the Judicature Acts and 

carried still further since its first appearance have 

made such extensive alterations and additions 

necessary as to give it no just right to the 

guarantee of his name as its author. The 

" Action-at-Law," however, is still the basis and 

model of the "Action in the Supreme Court." In 

this edition the Rules of the Supreme Court at 

the end of the book have been supplemented by the 

Rules of December, 1876; May, 1877; June, 1877; 

November, 1878; and March, 1879, which have 

been promulgated since the first edition. The 

eflfect of these rules has been reproduced in the 

body of the book, and the important cases which 

have been decided since the first edition are duly 

noticed. 

W. D. I. F. 

1, Kino's Bknoh Walk, 
AprU, 1879. 
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In 1836 Mr. John William Smith, the learned 
editor of the " Leading Cases," wrote his " Ele- 
mentary View of the Proceedings in an Action-at« 
Law." The book was little more than a tract, 
containing only 174 pages and not divided into 
chapters. Since then it has gone through eleven 
editions, and has been considerably increased in 
bulk by the additions which successive legal 
changes required. The organic reconstruction of 
the law of actions effected by the Judicature Acts 
has made a fresh arrangement of the subject neces- 
sary, and notwithstanding that Chancery, Probate 
and Admiralty actions are now brought within 
the scope of the volume, it has been found possible, 
by reason of the greater uniformity of the new 
procedure, to reduce considerably the size of the 
present book as compared with the Eleventh 
Edition of " Smith's Action-at-Law." 

The writer's object has been to reproduce so 
much of Mr. Smith's and his editors' work as is 
still applicable to the subject ; to supplement it 
with his own reading of the new law, and to 
arrange the whole in as simple and intelligible a 
form as possible. The chronological order of the 
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events in an action has, in the main, been strictly 
followed, except in such subjects as '' Summary 
ftoce^ing.;. I ,hich it lL.e n^oe^Z 
abandon the order of time for the purpose of 
grouping. The "Selected Forms" have been 
arranged with the view of enabling the reader to 
realise, by means of documentary samples, the 
general course of an action in the Supreme Court. 
The Rules of the Supreme Court as amended by 
the Judges from time to time have been given 
at the end of the book, as the student cannot 
too soon familiarise himself with what is in fact 
the code of procedure in an action. The arrange- 
ment of the body of the book is not the same as 
that of the Rules, and where both the original and 
reprinted matter cover the same ground the writer 
has taken pains to use his own language rather 
than that of the Rules, so that the reader may be 
assisted by a variety both of form and expression 
to grasp something more than the mere words of 
the subject. 

1, Kino'b Bench Walk, 
Jidt/, 1876. 
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ELEMENTAEY VIEW OF THE PfiOCEEDINGS 

n<r Air 

ACTION IN THE SUPREME COURT. 



CHAPTER I. 

THE StTPREME C0X7BT. 

An action is a formal proceeding instituted in 
a court of justice for the purpose of obtaining 
redress for a civil injury. It is defined by the 
"Mirror" to be "the lawful demand of ones 
right," and by Bracton and Fleta, following the 
language of the Boman law, to be "jus persequendi 
in judicio id quod alicui debetur." The term 
includes not only actions at common law of which 
the ancient authorities on English law just cited 
were speaking and to which down to the year 1873 
it was exclusively applied, but suits in equity, 
Admiralty causes, and Probate proceedings to which 
it was applied by the Judicature Acts.* An action 
is, on the other hand, distinguished from those 
less formal proceedings originated by motion and 
petition which are in the Judicature Acts termed 
" matters." 

^ • Ord. L 1, p. 249. 

- , B 



2 THE SUPREME COURT. 

The design of the present treatise is to trace in 
a simple and intelligible manner the steps by 
which this "demand of one's right" is to be 
pursued in the Supreme Court of Judicature in 
England. Before Entering on a description of 
those steps themselves, it seems necessary to 
describe the tribunal before which they are taken. 

The Supreme Court of Judicature is now the 
one Superior Court of law and equity in the 
kingdom. It has been formed by a consoUdation 
of the High Court of Chancery, the Courts of 
Queen's Bench, Common Pleas, and Exchequer, and 
the Probate, Divorce, and Admiralty Courts,^ each 
of which in itself has a history of great importance 
and interest 

The Courts of Queen's Bench, Common Pleas, 
and Exchequer, formerly the three Superior Courts 
of Common Law, derived their origin from a Court 
called, from the place in which it was ordinarily 
held, the " Aula Regis," or " Curia Eegis," which 
under our early Norman princes was the supreme 
court of justice in England. Of this Court the 
sovereign himself was the judge, assisted by 
the grand justiciary, who in the absence of 
the sovereign acted as his deputy, and by the 
other principal officers of state. The Court 
accompanied the monarch in those tours of his 
dominions which were frequently made at that 
time ; and one of the chief objects of these royal 
progresses was to afford all the king's subjects the 
opportunity of applying to his Court for justice. 

* Jud, Act, 1873, s. 3. 
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The whole legal business of the kingdom was 
not, and could not have been, transacted in this 
Court. The labours of the Aula Regis were 
lightened by the Sheriffs County Court and 
Toum, and by the Leets and Courts Baron of 
the different manors throughout England. In 
these inferior courts many even important causes, 
and all petty causes, were decided; for it was 
thought beneath the dignity of the King's 
Court to take cognizance of any dispute the 
subject of which was of less value than 40s., 
a considerable sum in those days, and hence 
the practice which even now obtains of staying 
proceedings in an action, when it appears that the 
plaintiffs demand is less than 40s., and the cause 
is cognizable by an inferior court. These local 
tribunals had, in many cases, a jurisdiction con- 
current with that of the Aula Regis, but much 
more confidence was reposed by the people at 
large in the wisdom and integrity of the supreme 
tribunal, which was seldom influenced by those 
local prejudices or interests which were apt to 
sway the courts of the lord and the sheriff. In 
process of time means were found of reserving 
almost every matter of importance for the decision 
of the Aula Regis, and parties were willing even 
to pay a sum of money to the Crown for per- 
mission to sue in that court, which payments, as 
appears from the records of the Exchequer, were a 
substantial source of revenue. 

In consequence of the preference thus shown, 
the Aula Regis became overburdened with busi- 

B 2 
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iutlj BO much in arrear, that 
)f suitors and advocates was 
one end of the kingdom to the 
sniences of this amhulatoiy 
3 d^ree mitigated by the op- 
eign of Henry the Second of 
or " in itinere," whose Courts 

and represented that of the 
the districts to which thej trfr- 
atually required the insertion 
la Charta, " Communia placita 
im nostram, sed teneantur in 
This clause, enjoinii^ " that 
Id no longer foll»w the King's 
n some fixed place," was oom- 
ig the Court of Common Pleas 
as the words "Common Pleas," 
.istinction to "Crown Pleas," 
i3 by which the interests of 
it affected, the consequence 
i, that the proceedings in 
ions, instead of being carried 
tula B^s happened to be, 

the Court of Common Pleas 
liis alteration took place in 
ohn, and may be looked on as 
centralization of our present 
I in the metropolis. 
it of the Common Fleas at 
it removed one grievance 
although the suitors had no 
at after the King's Court, yet 




CX)UBTS OF COMMON LAW. 5 

they had to come from the most distant parts of 
England up to Westminster. Accordingly, by the 
Statute of Westminster the Second, passed in the 
thirteenth year of the reign of Edward the First, 
the parties who, till that time, had been obliged to 
appear in person before the Court, except in some 
cases of special favour, obtained the privilege of 
prosecuting and defending their suits by attorney 
from their commencement ; and thus it was that 
the employment of an attorney or, as he is now 
called, a solicitor originated. 

After the Common Pleas were stationed at 
Westminster, the Aula Regis still continued to 
attend the king's person, and to decide causes in 
which the Crown was concerned. The great law- 
yers however were mostly attracted by the more 
lucrative business transacted at Westminster, and 
established themselves in that neighbourhood, 
where they founded the Inns of Court. Moreover, 
the importance of the Aula Begis was still further 
diminished in the reign of Edward the First, who, 
by the advice of the most eminent lawyers of that 
day, determined to carry out a more complete 
distribution of the judicature. The Court of 
Common Pleas he left, as he found it, in possession 
of thecivil business of the kingdom. The Exchequer 
he entrusted with the exclusive management of 
revenue matters, while the King's Bench, which 
was the remnant of the Aula Regis, continued to 
possess the criminal jurisdiction of that ancient 
Court, and also a superintending power over all 
the inferior tribunals in the kingdom, commanding 
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them by prerogative writ of mandamus, to perform 
what the law requured ; by writ of prohibition to 
abstain from what it prohibited ; removing their 
proceedings into itself by certiorari ; and reversing 
their decisions by writ of error or false judgment. 
This Court alone retained the close personal con- 
nection with the sovereign which belonged to the 
Aula Regis. Edward the First often presided 
there, and it was distinguished by the presence of 
the monarch, even so late as the seventeenth 
century, in the person of King James the First* 
During the Protectorate of Cromwell its name was 
modified into the " Upper Bench.*' The sovereign 
might always order this Court to accompany his 
own person, a command which the clause in 
Magna Charta prohibited him from imposing on 
the Common Pleas, and therefore it was that 
writs returnable in the latter Court were made 
returnable " at Westminster ;" but in the Queen's 
Bench, "before the Queen herself, wheresoever she 
should then be in England." On one occasion, 
Edward the First commanded the Court of King's 
Bench to follow him into Scotland, and it actually 
sat for some time at Roxburgh. 

In ordinary times it was found so much more 
convenient to hold the Queen's Bench in the same 
place as the Common Pleas and Exchequer, that it 
also had, for many centuries, except during the 
civil wars and the plague, been stationary at West- 
minster. And, although the Queen's Bench and 
Exchequer had at first, as has been explained, no 
jurisdiction over purely civil causes, which were 
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all entrusted to the Common Pleas, yet, by a 
series of fictions, they contrived to draw all per- 
sonal actions within their jurisdiction. For the 
Queen's Bench declared that a person in the cus- 
tody of its marshal was before it for every pur- 
pose, and, as actions of trespass were considered to 
be within its jurisdiction, being of a criminal 
nature and punishable by a fine paid to the Crown, 
a writ, called a bill of Middlesex, was permitted 
to be issued charging the defendant with a 
trespass, being then a cause for which a man 
might be arrested ; whereupon he was taken and 
committed to the Marshalsea, and, being once 
there, the plaintiff was allowed to sue him for any 
cause of action. Afterwards, the judges of the 
Queen's Bench carried the principle further, and 
held, that the defendant's appearance or putting 
in bail would answer the same purpose : maintain- 
ing that, in those cases, though not in the real, he 
was in the constructive, custody of the marshal. 
Accordingly, until the year 1832, all writs issuing 
out of the Queen's Bench described the cause of 
action to be trespass, in bailable cases mentioning 
the real ground afterwards in a " ac etiam " clause, 
as if it were merely subsidiary to the fictitious 
claim; and every declaration by bill in the Queen's 
Bench stated the defendant to be in the custody 
of the Marshal of the Marshalsea. The Court of 
Exchequer, in its turn, adopted a similar mode of 
extending its jurisdiction ; for the plaintiff in his 
writ and declaration stated that he was " a debtor 
to the king," and less able to pay his debt by 
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reason of the defeudant's conduct, the writ being 
from this cause called the wiit of " quo minus ;'* 
and this statement, though in ninety-nine cases 
out of a hundred a mere fiction, was not allowed 
to be contradicted, and was held to render the 
cause of action a matter affecting the revenue, so 
as to invest the Exchequer with a jurisdiction 
over it. Thus did the Courts of Queen's Bench 
and Exchequer obtain a jurisdiction co-extensive 
with that of the Common Pleas in personal 
actions; a jurisdiction which the Uniformity of 
Process Act,® passed in 1832, recognised and con- 
firmed, while it abolished the "fictions by which it 
was acquired. 

Such being a brief history of the three Superior 
Courts of Conmion Law, it is time to give some 
account of the High Court of Chancery. Thi» 
Court derived its jurisdiction £rom the Chancellor, 
a high officer of state from very early times, and 
a member of the Aula Regis. Always, until the 
time of Edward the Third, an ecclesiastic, the Chan- 
cellor was so closely associated with the counsels of 
the Sovereign as to obtain the title which he still 
bears of " Keeper of the King's Conscience." It 
was, perhaps, in this confidential capacity that the 
King, to whom, as the fountain of justice, appeals 
were brought from the courts of ordinary juris- 
diction, used to refer his subjects to the Chancellor, 
thus giving rise to that branch of English law 
which is called equity. It was the more natural 
that the Chancellor should exercise a superintend- 

• 2 Wm. IV. c. 39. 
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ing control over the Courts of Common Law, 
because from the Chancery issued the "original 
writs," by which all actions in the Courts of Com- 
mon Law were commenced, and it is believed by 
many that the extraordinary or equitable jurisdic- 
tion of the Chancellor was only an extension of 
this ordinary jurisdiction. The nature of equity 
as distinct from common law may be gathered 
from the origin assigned to it. Just as, after a 
conviction for a criminal offence, an appeal may 
still be made to the clemency of the Sovereign, 
so we may imagine appeals made to the Crown 
frx)m the decision of a civil action or the threatened 
prosecution of a civil right, and referred by him to 
the Chancellor. Probably in their origin these 
appeals were based rather on the partiality of the 
ordinary tribunals than on the alleged injustice of 
the law itself, but their scope may easily be 
imagined to have been by degrees extended. In 
determining these appeals the Chancellor was 
freed from the strict rules of the law, and professed 
to act according to the dictates of conscience, 
drawing in early times on that knowledge of the 
civil law which, as an ecclesiastic, he would possess. 
So tmfettered was the discretion thus obtained 
that equity was said to vary from one Chancellor 
to another as much as the length of successive 
Chancellors' feet. In process of time, however, 
equity hardened into rules as definite and 
binding on the judge as the rules of law them- 
selves, and the Chancellor was no longer able 
to give effect to individual opinion, but was bound 

B 3 
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strictly to follow the decisions of his predecessors. 
The same kind of equitable jurisdiction, thus 
restricted, devolved on the Master of the Bolls, 
another judge in Chancery, who from a subor- 
dinate position in that Court gradually attained 
judicial power ; on the Vice-Chancellors, the first 
of whom was made in 1811; on the Lords 
Justices of Appeal in Chancery, created in 1851 ; 
and on the two additional Vice-Chancellors 
rendered necessary in 1842 by the growth of 
the business of the Court. 

Meanwhile the interference of the Chancellor 
had resolved itself into a formal procedure. In 
King Richard the Second's reign, John of Waltham 
invented the writ of subpoena, which commanded 
the defendant to appear " et hoc sub poenS. centum 
librarum nullatenus omifctas," and this writ up to 
recent times was the foundation of the proceedings. 
But what the Court of Chancery chiefly relied on 
for the enforcements of its decrees was always its 
process against the person. Without too roughly 
wounding the susceptibilities of the common law 
judges, by acting directly against them, it obtained 
a virtual control over their Courts by ordering a 
suitor, on the application of the person interested, 
to refrain or desist from enforcing his legal rights 
on pain of imprisonment. By this means it ob- 
tained a practically exclusive jurisdiction over such 
matters as mortgages and trusts, in which it took a 
different view of the rights of parties from the 
Courts of Common Law. The Court of Chancery also 
obtained jurisdiction over the restraining of wrongs. 
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the winding up of partnerships and the taking of 
accounts, which the Courts of Common Law 
neglected to assume, by means of its direct action 
upon the person ; and in the same way enforced an 
answer to written interrogatories, a convenient 
mode of eUciting evidence from an adversary, 
which brought much business to the Court of 
Chancery, although it was equally cognisable by 
the Courts of Common Law. 

The remaining Courts now consolidated in the 
Supreme Court of Judicature are the Admiralty, 
Probate, and Divorce Courts. The Court of 
Admiralty derived jurisdiction from the Lord High 
Admiral, and was erected by Edward the First for 
the trial of maritime causes. . The Probate Court 
succeeded in 1867 under the authority of a statute 
to the jurisdiction formerly exercised by the eccle- 
siastical Courts over the wills and intestacies of 
dead persons. The goods of persons dying without 
wills were anciently distributable "in pios usus,"and 
the Church undertook this distribution ; afterwards 
usurping jurisdiction over wills, as the documents 
by which its title on an intestacy was superseded. 
In the same way and in the same year the Divorce 
Court succeeded to the authority of the ecclesias- 
tical Courts over marriages, which were looked 
upon as religious contracts, with power, in addition, 
to decree the dissolution of a marriage, which 
until then could only be effected by an Act of 
Parliament. Proceedings in Divorce, however, are 
not called actions, and therefore that branch of 
the jurisdiction of the Supreme Court whicl^ is 



12 THE SUPBEME CX)UBT. 

derived from the Divorce Court only incidentally 
comes within the scope of these pages. 

All these Courts are now consolidated^ and their 
jurisdiction vested, in the Supreme Court of Judi- 
cature, which thus after centuries of separation 
re-unites the different branches of the ancient 
Aula Regis, and is established as the one Superior 
Court of justice in the country. It was necessary 
for the Judicature Acts, by which this result has 
been produced, to provide for the conflict of prac- 
tice and principle which this consolidation would 
otherwise bring about in the new Court. The 
practice has been provided for by a new code of 
procedure contained in the schedule to the Judi- 
cature Act of 1875, which selects from the proce- 
dure in use in the consolidated Courts whatever 
appeared most conducive to the ends of justice for 
use in the Supreme Court of Judicature. It was 
necessary for this code to provide a new rule 
wherever the practice was conflicting ; but it does 
not profess to be complete, and where silent, it is 
to be supplemented by the former practice used 
by the old Courts in similar cases. The judges 
of the Supreme Court, moreover, have by these 
statutes power already possessed by the judges of 
the former Courts, at any time to alter existing 
or make fresh rules for the regulation of the prac- 
tice of the Court.*^ As to the conflict between the 
principles of law and equity, the Judicature Act 
of 1873 lays down certain rules of substantive law 
on particular subjects, and for the rest directs that 

* Jud. Act, 1875, 8. 17. 
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in cases of conflict the rules of equity are to pre- 
vail.® This general supremacy of equity over 
common law maintains the state of things existing 
before the Act, not, as now, by express provision, 
but through the writ of injunction by which, as 
has been seen, equity was enabled to control the 
common law. The Supreme Court of Judicature 
is not the first court in England which has admi- 
nistered law and equity concurrently. The Court 
of Exchequer possessed from very early times an 
equitable jurisdiction, which, however, in cases 
between subject and subject it exercised separately 
from its conmion law jurisdiction, and which in 
184?2 was taken away from it, the two new Vioe- 
Chancellors being appointed as a compensation. 
The abolition, however, did not affect the jurisdic- 
tion of the Court of Exchequer in revenue cases 
between the Sovereign and the subject, in which 
law and equity had always been concurrently 
administered, as was well pointed out by Chief 
Baron Pollock in a celebrated case/ 

As the existing Courts were, on the 1st of 
November, 1875, consolidated into one Court, so 
the existing judges of the old Courts were trans- 
ferred to the new Court. The Supreme Court of 
Judicature is divided permanently into two parts, 
Her Majesty's High Court of Justice and Her 
Majesty's Court of Appeal.fif The High Court was 
on the 1st November, 1875, constituted of all the 



• Jud. Act, 1873, B. 25. 

' Attorney Qeneral v. HaUingy 15 M. & W. 687. 

« Jud. Act, 1873, s. 4. 
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existing judges of the Court of Chancery, the 
Courts of Queen's Bench, Common Pleas, Ex- 
chequer, Probate, Divorce and Admiralty, being 
in all twenty-five judges. The Court of Appeal 
was then composed of only three judges exclusively 
assigned to it, that is the two existing Lords 
Justices of Appeal in Chancery and one newly- 
created Justice of Appeal, being supplemented 
from the members of the High Court by the Lord 
Chancellor, the chiefs of the former Common Law 
Courts, the Master of the Rolls, and the puisne 
judges as occasion might require. Since the 1st 
of November, 1875, a redistribution of the judges 
between the High Court and the Court of Appeal 
has taken place. The number of judges of the 
High Court was in 1876 diminished by three, and 
the judges of the Court of Appeal were increased by 
the same number. In 1877 one new justice was 
added to the High Court in the Chancery Division. 
Accordingly, the High Court of Justice now con- 
sists of twenty-three judges, that is to say, the Lord 
Chancellor, the Lord Chief Justice of England, the 
Master of the Eolls, the Lord Chief Justice of the 
Common Pleas, the Lord Chief Baron of the 
Exchequer, the three Vice-Chancellors, the justice 
added to the Chancery Division, twelve of the 
puisne justices and junior barons of the former 
Common Law Courts, the Judge of the former 
Probate and Divorce Courts, and the Judge of the 
former Admiralty Court,^ The Court of Appeal 

^ Jud. Act, 1873, B. 6 ; App. Act, 1876, s. 16 ; Jud. Act, 1877, 
s. 2. 
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adds six judges to the complement of the Supreme 
Court, three of whom were, in 1876, taken from 
the puisne judges of the High Court and who are 
the " ordinary Judges of the Court of Appeal," 
but it can be supplemented by the Lord Chancellor, 
the Chief Justice of England, the Master of the 
Rolls, the Chief Justice of the Common Pleas, and 
the Chief Baron, who are called ex officio judges 
of the Court of Appeal, and four other judges of 
the High Court, who are called " additional judges," 
and who are liable to be summoned by the Lord 
Chancellor as occasion may require ;* but who, since 
the addition of the three ordinary judges, are not 
likely to be called on to attend frequently. The 
interchange of judges between the High Court and 
the Court of Appeal is further carried out by a 
power vested in the Lord Chancellor of requesting 
a judge of the Court of Appeal to act in the place 
of a judge of the High Court.^ The offices of 
Lord Chancellor, of Chief Justice of England, of 
Master of the Rolls, of Chief Justice of the 
Common Pleas, and of Chief Baron of the Ex- 
chequer are retained, although the Courts with 
which their titles are associated have disappeared. 
The remaining judges of the High Court are for 
the future to be styled " Justices of the High 
Court," and the ordinary judges of the Court of 
Appeal to be styled " Lords Justices of Appeal,"^ 
but the Vice-Chancellors and Barons appointed 
before the 1st of November, 1875, are to retain 

* Jud. Act, 1876, 8. 4 ; App. Act, 1876, s. 15. 
J Jud. Act, 1878, B, 61. ^ Jud. Act, 1874, s. 7. 
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their titlea^ All the judges, whether of the High 
Court or the Court of Appeal, appointed since the 
Ist November, 1875, are liable to go circuit.™ 

The office of Lord Chancellor still remains a 
political office, that is to say, it is held in legal 
phrase, " durante bene placito," and changes with 
successive ministries. We have seen that he 
is a member of the High Court and the Court of 
Appeal. He is abo almost invariably a Peer, and 
since the House of Lords has sat as a Court of law 
during the recess of Parliament, his duties on the 
woolsack do not leave much room for his appear- 
ance in either of the lower Courts. The other 
judges hold their offices during good behaviour, 
subject to the power of removal by the Crown, on 
address by both Houses of Parliament. They 
cannot be members of the House of Commons, 
and have to take the oath of allegiance and the 
judicial oath.** A judge of the High Court must 
have been a barrister of ten years' standing. 
Fifteen years' standing as a barrister, or one year's 
standing as a judge of the High Court is required 
for an ordinary judge of the Court of Appeal, and 
no judge is now required to be a serjeant-at-law.® 
The judges exercise their jurisdiction either as 
divisional Courts composed ordinarily of two 
judges, or singly in Chambers where they decide 
points of practice, or singly in Court either with 
or without a jury.P 

> Jud. Act, 1873, 8. 11. " Jud. Act, 1873, a. 37. 
» Jud. Act, 1875, 8. 5. • Jud. Act, 1873, b. 8. 
P Jud. Act, 1873, ss. 89-44 j App. Act, 1876, 8. 17. 
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For the better distribution of business the High 
Court of Justice is divided into five Divisions, 
with names derived from the Courts consolidated, 
namely, the Chancery Division, the Queen's Bench 
Division, the Common Pleas Division, the Ex- 
chequer Division, and the Probate, Divorce, and 
Admiralty Division.*! Subject to the exclusive as- 
signment of certain business to each Division, being 
generally such business as the Court whose name 
it takes exclusively transacted,' to a power vested 
in the Lord Chancellor of transferring business 
from one Division to another less burdened with 
work," and to a power to transfer by order from one 
Division to another where the action may more 
conveniently proceed,* the plaintiff chooses the 
Division to which he will assign his cause.^ It is, 
however, essential to the new system that these 
Divisions should not be looked upon as Courts ; 
and each judge, of whatever Division, is invested 
with the full jurisdiction of the High Court of 
Justice.^ The judges are distributed among the 
Divisions, namely, six to the Chancery Division, 
the Lord Chancellor being President ; five to the 
Queen's Bench Division, the Lord Chief Justice 
of England being President ; five to the Com- 
mon Pleas Division, the T^ord Chief Justice of the 
Common Pleas being President ; five to the Ex- 
chequer Division, the Lord Chief Baron of the 



« Jud. Act, 1873, B. 81. * JucL Act, 1878, a. 34. 

■ Ord. li 1, p. 330. 

• Jud. Act, 1873, 8. 36; Ord. K. 2, p. 380. 

u Ord. ii. 1, p. 250. " Jud. Act, 1878, s. 39. 



18 THE SUPREME COURT. 

Exchequer being President ; and two to the Pro- 
bate, Divorce, and Admiralty Division, the senior 
judge being President.^ The business of each 
Division important enough to be brought before 
several judges is in general transacted by a divi- 
sional Court composed of judges belonging to that 
Division, but there is nothing to prevent a divi- 
sional Court composed, for instance, of judges of 
the Exchequer Division entertaining questions 
arising in a cause assigned to the Queen's Bench 
Division, except that so far as practicable one 
judge of the Division to which the cause is as- 
signed is to be of the divisional Court which ad- 
judicates upon it7 

Divisional Courts hitherto have always sat in 
London, but |there is nothing to prevent them 
sitting elsewhere if occasion should require, some- 
what after the manner of the Aula Regis before 
the Common Pleas were fixed at Westminster.* 
Moreover, the claims of the provinces were recog- 
nised by the establishment of District Registries 
in seventy towns, where writs may be issued and 
routine business conducted under the control of a 
District Registrar whose jurisdiction is conter- 
minous with that of the County Court holden in 
the town.* The Court of Common Pleas at Lan- 
caster and the Court of Pleas at Durham were also 
merged in the High Court of Justice,^ and their 

* Jud. Act, 1873, s. 31. y Jud Act, 1873, s. 41. 
■JucL Act, 1873, s. 26. 

* Jud. Act, 1873, a. 60; Order in Council, 12 Aug., 1875. 
^ Jud. Act, 1873, 8. 16. 
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District Registrars and prothonotaries utilized for 
the High Court.® 

The distribution of the High Court into Divi- 
sions is of less importance to the judges than to the 
oflScers of the Court, who are more permanently 
attached to the respective Divisions.*^ The more 
important of the oflScers are the Masters, the 
Registrars, and the Chief Clerks. The Masters, 
fifteen in number, were transferred from the former 
Common Law Courts, and their duties are regu- 
lated by statute.® Their functions are to tax costs 
and to attend the Divisional Courts while sitting. 
They have also sometimes to examine the parties 
and witnesses before trial, and matters are con- 
stantly referred to them by the judges. They can 
take references where the action resolves itself 
substantially into a matter of account, and they 
transact in the first instance nearly all the busi- 
ness of a Judge at Chambers, subject to an appeal 
to the judge.^ The twelve Registrars formerly 
attached to the Court of Chancery are now officers 
of the Supreme Court. Their duties are to attend 
in Court and take notes of the judgment, and 
afterwards to reduce it into formal shape. There 
are also seven Taxing Masters, formerly attached 
to the Court of Chancery, whose duty it is to tax 
costs. The Registrar of the former Admiralty 
Court and the four Registrars formerly attached 

•Orders in Council, 12 Aug., 1875; 9 Dec. 1876. 

* Jud. Act, 1873, e, 77 ; Ord. Ix., p. 344. 

• 1 Vict. c. 30. 
'Ord. liv., p. 334. 
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to the Court of Probftte have duties similar to. 
those of the Masters and the Registrars in Chancery. 
There are also twelve Chief Clerks, an oflSce for- 
merly attached to the Court of Chancery. They 
must have been solicitors, and their duty is to 
make orders and take accounts and inquiries in 
Chambers with an appeal to the judge. Their 
duties are regulated by the statute which abolished 
the office of Master in Chancery.^ The Judica- 
ture Acts create a new class of permanent officers 
under the name of official referees,^ of whom 
four have been appointed, and who are to sit de 
die in diem, as arbitrators, for the purpose of dis- 
posing of cases proper to be tried in this manner. 
The barristers and serjeants-at-law are also 
looked upon as officers of the Court. Until the 
year 1834, the Serjeants had an exclusive right of 
audience in the Court of Common Pleas, and 
anciently they were almost the only advocates in 
civil cases. So lucrative a profession tempted the 
cupidity of the ecclesiastics, although forbidden to 
interfere in secular pursuits ; and the coif is said 
to have been invented to hide the tonsure of the 
priests who assumed it. As to the barristers, they 
were anciently called "apprentices to law," and 
occupied a rank inferior to that of the Serjeants. 
One of the first of them who attained great legal 
eminence was the celebrated Edmund Plowden ; 
and Sir Francis Bacon was the first king's counsel 
under the degree of sergeant. Barristers have to 

« 15 & 16 Vict. c. 80. 
^ Jud. Act, 1873, s. 83. 



THE BABRXSTKBS ANP SOLICITORS. 21 

be admitted members of one of the four Inns of 
Court, and after a three years' probation as 
students must be called to the degree of barrister 
by the Benchers of their Inn, when they are 
entitled to practise at the bar of the Supreme 
Court. The right of the Serjeants to practise ex- 
clusively in the Court of Common Pleas was, on 
the 25th of April, 1834, abolished by a royal 
warrant, which was subsequently, after solemn 
argument, decided to be invalid, and the Serjeants 
resumed the exercise of their ancient privilege ; 
but enjoyed it only for a short period, as by a 
statute passed in 1846 the Court was thrown open 
to all barristers. 

The solicitors, a name formerly given to the 
practitioners in the Court of Chancery only, but 
now displacing altogether the name of attorney 
used in the former Common Law Courts, are also 
officers of the Supreme Court. A person must be 
duly admitted and enrolled as a solicitor before he 
can practise. Practising without being so admitted 
is an indictable misdemeanour. Previously to ad- 
mission a solicitor must in general have served as 
an articled clerk for five years, but in cases of 
persons specially qualified this period is reduced 
to three and sometimes to four years.' Before a 
solicitor can practise he must obtain a stamped 
certificate enabling him so to do, otherwise he is 
not only subject to a penalty, but cannot recover 
his fees for business done while so uncertificated. 

23 k 24 Vict. c. 127, se. 1-5. 
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Where two or more solicitors are in partnership 
each must take out a certificate. If a solicitor 
neglects to procure or renew his certificate for one 
whole year, an order of the Court is requisite, 
which is granted upon terms varying according 
to the circumstances. The Court, considering 
solicitors as its oflScers, exercises a superintendence 
over their professional transactions. 

The Sheriff, also, so far as the execution of pro- 
cess is entrusted to him, is an officer of the Supreme 
Court, which frequently exercises its power by 
ruling or attaching him. Each sheriff is, for the 
greater convenience of business, obliged to have 
a deputy within a mile of the Inner Temple Hall.^ 
The appointment of sheriffs^ and the fees of 
their officers^ are regulated by statute. When 
the sheriff happens to be personally interested 
in a suit, the discharge of his ministerial func- 
tions devolves upon the coroner: and if the 
coroner be also interested, persons are appointed 
by the Court called elisors. 

Such being an outline of the history and con- 
stitution of the Supreme Court, it remains to say 
a few words of the periods at which it sits. 
Formerly this question turned on the division of 
the legal year into the four Terms of Michaelmas, 
Hilary, Easter, and Trinity, each containing at 
most twenty-four days. Almost every act of the 
Courts was either done or supposed to be done 

J 3 & 4 Will. IV. c. 42, 8. 20. 

k 3 & 4 Will IV. c 99. 

1 7 Wm. rV. & 1 Vict c. 55. 
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during one of these periods. The inconvenience 
caused by this arrangement was lessened from 
time to time by Acts of Parliament allowing 
sittings in Banc to take place in vacation and by 
other relaxations of the strict law of terms. 
Finally the Judicature Acts abolished them 
altogether so far as the administration of justice 
is concerned,™ and substituted for them four 
'* sittings" still retaining the ancient names. 
These sittings are ^ : 

Sittings. From, To, 

Michaelmas November 2 December 21 . 

Hilary January 11 Wednesday before Easter. 

Easter Tuesday after Easter Friday before Whit Sun- 
week day. 

Trinity Tuesday after Whitsun August 8. 

week. 

These are the periods during which the business 
of the Court is in full operation, and it is pro- 
vided that so far as is reasonably practicable there 
shall be continuous sittings for the trial of questions 
of fact in London and Middlesex.** The rest of the 
year is divided into vacations and days during 
which the offices are closed. The offices are closed 
on Sundays, Good Friday, Monday and Tuesday 
in Easter week, Whit Monday, Christmas Day, 
and the next following working day, and days 
appointed for fasts or thanksgiving.P The vaca- 
tions are four. The Long Vacation, lasting from 
the 10th August to the 24th October, the Christ- 

» Jud Act, 1873, s. 26. " Ord. Ixi. 1, p. 346. 

• Jud. Act, 1873, 8. 30. p Ord. Ixi. 4, p. 346. 
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mafl Vacation from 24t]i December to the 6tli of 
January, the Easter Vacation from Good Friday 
to Easter Tuesday, and the Whitsun Vacation 
from the Saturday before Whit Sunday to the 
Tuesday after.^ The days of the commencement 
and termination of the sittings and vacations are 
included in themu' The Easter Vacation, it will 
be observed, extends only to days during which 
tjbe offices are closed, and the practical effect of 
vacation time during the other vacations is that 
although the offices are open they close earlier in 
the day and the staff of officials is reduced. 
It is, however, provided that there shall be always 
two Vacation Judges in readiness to hear applica- 
tions requiring to be promptly or immediately- 
heard."' 



*» Ord. bd. 2, p. 345. ' OrA Ixi 3, p. 346. 

• Ord. Ixi 6-7, p. 346. 
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CHAPTER II. 

THE FORM OF THE ACTION AND OTHER 

PRELIMINARIES. 

The history and constitution of the Court in 
which the action is commenced having been thus 
stated^ the next consideration is the action itself. 
Assuming that the proposed plaintiff has suflfered 
a civil injury, the first question for him is the form 
of the action which he should institute in order 
to obtain redress. 

In ancient times the " form of action " was a 
question of vital importance to the plaintiff who 
if he chose the wrong form was liable to be 
defeated altogether. Strictness in the use of 
forensic formulae is a characteristic of the early 
legal history of most countries, and in England it 
originated in the practice of commencing all 
actions by " original writs." " Non potest 
quis," says Bracton, "sine brevi agere." These 
writs which were addressed to the sheriff of the 
county and ordered him to enforce the appearance 
of the defendant in a Superior Court issued, as 
has already been said, out of the Court of Chancery, 
and were couched in certain unvarying forms of 
words. The suitor had his choice among these 
writs, and if he did not find a writ to fit his 

c 
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grievance, he was altogether without a remedy^ 
Some relaxation of this rule was introduced by 
the Statute of Westminster the Second which 
provided that "as often as it shall happen in 
Chancery that in one case a writ is found, and in 
a like case falling under the same right and 
requiring like remedy no writ is found, 'the Clerks 
in Chancery shall agree in making a wrif These 
writs being made in "consimili casu" with the 
older forms were the origin of the large class of 
actions called "case/* The strictness of the rule 
as to forms of action often led to great injustice, 
and the Common Law Procedure Act, 1852, 
abolished the original writ in most actions as well 
as the technicalities of pleading which required 
a literal adherence to the peculiar forms of ex- 
pression characteristic of each action. By the 
Common Law Procedure Act, 1860, the rest of 
the original writs were abolished, but a knowledge 
of the forms of action is still essential, both for 
reasons of substance and of procedure. The large 
class of actions which were prosecuted in the 
former Common Law Courts have in each case 
one of the ancient original writs, or one of the 
analogous writs issued under the authority of the 
Statute of Westminster the Second, as a precedent. 
If no such precedent exist, and there is no ground 
for the interference of a Court of Equity, however 
grievous the damage a man may have suffered, there 
is no legal remedy for him, it being obvious that 
without well-recognised causes of action the law 
would fall into a most inconvenient state of vague- 
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ness. The forms of action are thus a valuable 
guide in determining whether a civil injury has 
been sustained, and they also play an important 
part in the procedure by which civil injuries are 
redressed. The Judicature Acts now require a 
short statement of the cause of action to be 
endorsed on the writ of summons,*^ thus to some 
extent reverting to the practice of the original 
writ ; and the periods within which an action may 
be brought as well as many other regulations of 
procedure have reference to the forms of action, 
or, to use a more modem phrase, the classes of 
actions which the law permits to be brought. 

The forms of action which the Supreme 
Court inherits from the Courts of Common Law 
are divided into three heads — real, mixed, 
and personal. ''Real actions" are brought for 
the recovery of land or real property only; 
*' mixed actions " for the recovery of real property, 
and also damages against the party detaining it ; 
*' personal actions" for the recovery of personal 
property, or, as is the more usual case, of damages 
for some injury to the person or the property. 

In primitive times the right to land was 
the staple subject of litigation, and therefore 
real and mixed actions were the most important 
branch of civil procedure. Real actions were 
extremely numerous, and, although of rare 
practical occurrence in modem times, existed until 
1833. In that year they were all abolished** 

' Ord. ii 1, p. 250. 

► 3 & 4 WilL IV. a 27, •. 86 ; O. L. P. Act, 1860, s. 26. 

c 2 
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except three, namely "writ of right of dower/' 
*' dower imde nihil habet" and "qnare impedit," 
the first two of which are brought by a widow to 
compel the due assignment of her dower — ^the 
former being used when the widow has received 
part of her dower, and the latter when she sues 
for the whole — ^and the third, by a person who 
complains that he has been improperly deprived 
of ecclesiastical patronage. 

Of mixed actions the most important has always 
been the action of *' ejectment." It was in its 
original form an action of trespass, in which 
damages were claimed, but by means of an elaborate 
fiction it became an action by which persons 
might recover the possession of land wrongfully 
withheld from them. The fiction consisted mainly 
in the creation of John Doe as the "nominal 
plaintiflf," and Richard Roe as the "casual 
ejector," the real parties to the action being the 
claimant who was looked upon as the lessor of Doe, 
and the person in possession who was allowed to 
take Roe's place. Under the Common Law 
Procedure Acts this time-honoured fiction disap- 
peared, but the action was placed on a footing 
peculiar to itself. Its place is supplied under the 
Judicature Acts by the action for the recovery of 
land. The term ejectment is still used as the 
short title for this form of action, but it now 
follows the general law applicable to actions except 
in certain particulars arising out of the nature of 
the claim. 

The class of personal actions is far the most 
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extensive. It comprehends all claims of redress 
for personal violence or aggression; all demands 
founded upon contracts between man and man ; 
jail complaints for injuries done to personal pro- 
perty, and also for injuries to real property, ex- 
<5epting where the plaintiff seeks to recover land 
itself Personal actions are divided into two 
^eat classes : — 1. Actions " ex delicto," or founded 
upon "tort." 2. Actions "ex contractu," or 
founded upon contract : and these are again sub- 
divided into several subordinate species. Under 
the class of actions ex delicto or of tort are com- 
prehended, — 

Trespass, which lies for injury either to real or 
personal property, or to the person, accompanied 
by actual and immediate contact. The most im- 
portant examples of this class of actions are 
.assault, false imprisonment, and trespass to land. 

Case, or trespass on the case which lies for 
injuries either to real or personal property, or to 
the person, not accompanied by immediate contact, 
"This is a very large class of actions derived as 
has already been pointed out from the practice 
of granting original writs " in consimiU caau " 
with the more ancient writs which in personal 
.actions were mostly framed in trespass. As a 
familiar instance of the distinction between tres- 
pass and case, suppose a person throw a log of wood 
«on the highway, and by the act of throwing another 
person is injured, the appropriate remedy would 
be trespass. But if the log reach the ground and 
remain there, and some one fall over it, the remedy 
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is case, as the injury is not immediately oon-> 
sequent on the act The commonest forms of 
this kind of action are defamation, negligence, 
seduction, nuisance, withdrawal of support to land, 
obstruction of ways, watercourses and lights, and 
infnngement of rights of sporting, patent, copy- 
right, and trade mark. 

Trover, which is a variety of the action on the 
case, and is adopted when it is alleged that goods 
and chattels of the plaintiff have been converted 
to the defendant's use, as by his selling them or 
otherwise dealing with them. It is so called 
because the original writ, and afterwards the de* 
daration, stated that the defendant foimd the 
goods in question, and converted them to his own 
use. 

Detinue^ which lies where a party claims the 
specific recovery of goods and chattels or deeds 
and writings detained from him. In this action 
the judgment was formerly for the recovery of the 
thing detained or its value, so that the defendant 
might retain the thing, by paying the value as- 
sessed; but there is now power to order a "writ 
of delivery" to issue for the return of the chattel 
detained, without giving the defendant the option 
of paying its value ; and if the chattel cannot be 
found, the defendant's lands and goods may be 
distrained until it be returned.® The plaintiff, 
however, may have its assessed value at his option* 

Replevin, which is in form an action for 
damages for the illegal taking and detaining of 

« Ord. xlix., p. 328 ; C. L. P. Act, 1854, s. 78. 
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goods and chattels. It is most usual in cases of 
landlords distraining on their tenants' goods for 
rent and in cases of cattle distrained ''damage 
feasant " to answer for injury to crops, but it also 
lies in most other cases where goods are illegally 
taken. The action is based on the ancient writ 
^'replegiari £Bk;ias" directed to the sheriff com- 
manding him to deliver the distress to the owner, 
And afterwards to do justice in the matter in the 
County Court. By the Statute of Marlbridge the 
sheriff was authorised to replevy goods without the 
writ, a hoad being entered into by the replevisor 
to prosecute an action, and if unsuccessful, to return 
the gooda The Registrar of the County Court in 
which the distress is taken now grants the replevin 
and approves the bond. It was always usual in 
cases of importance to remove the action from the 
County Court to a Superior Court, and it may 
now be brought in the High Court whenever the 
title to some corporeal or incorporeal hereditament 
is in question or the rent or damage exceed £20.^ 

Actions ex contractu, or founded on contract, 
which so far as they are derived from the original 
writs must be looked upon as varieties of the 
action on the case are, — 

CovenarU, which is brought to recover damages 
for the breach of a promise made by deed. 

Debt, which is generally brought, as its name 
in^rts, for the recovery of a simi of money pay- 
able in respect of a direct and inmxediate liability 



•« 19 & 20 Vict c. 108, «. 65 5 C. L. P. Act, 1860, m. 22-24. 
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of a debtor to a creditor, whether due by specialty 
or simple contract. It also lies in all cases in 
which by Act of Parliament one party has a right 
to recover a sum certain from another. The most 
important of the numerous money claims are for 
goods sold, money lent, work done, money received 
for the plaintiff, claims on bills of exchange and 
promissory notes, and calls on shares. This class 
of actions corresponds with claims for liquidated 
sums. 

Scire facias, which lies to enforce certain judg- 
ments, recognizances, that is, acknowledgments of 
indebtedness entered on the records of a Court of 
law, and other obligations of record. A judgment 
which has remained unenforced for a length of 
time is not now revived by scire facias, but by a 
simpler process to be hereafter explained. 

Assumpsit, which lies to recover damages for 
the breach of any simple contract, that is, a contract 
not under seal. Thus it lies for non-delivery and 
non-acceptance of goods, breach of warranty, breach 
of promise of marriage, and many cases of negligence 
arising out of contract. 

Two other forms of action ex contractu, viz., 
" account " and " annuity," employed for purposes 
which their names imply, are now obsolete, the 
former being merged in the more comprehensive 
process for obtaining an account used in the Court 
of Chancery, and the object of the latter being 
attained by simpler forms of action. 

Something must also be said of the statutory 
" action of mandamus " given in 1854 to the Com- 
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mon Law Courts to compel the performance of any 
duty in the fulfihnent of which the plaintiff is 
personally interested.® A very limited construc- 
tion has been given to the words of the statute, 
.and the action has been looked upon as rather in 
-aid of the prerogative writ of mandamus, which 
is obtained by motion in the Queen's Bench 
Division to enforce the performance of public 
duties, than as a means for compelling the specifio 
|>erformance of civil obligations. 

The action of mandamus is the less important 
now that in all forms of action a claim may be 
made for a " mandamus/' a process for compelling 
the specific performance of an obligation, whether 
arising from contract or tort, borrowed from the 
"" mandatory injunction" of the Court of Chancery. 
Very closely allied to this process is its converse, 
the "injunction," which may be claimed in any 
action by a party who desires his opponent to be 
ordered not to do, or not to continue to do, an act 
which is alleged by him to be an infringement of 
his rights. This remedy in a limited form was 
<x)nferred on the Common Law Courts in 1854, 
but now by the effect of the consolidation of prac- 
tice, and the wide language of the 8th sub-section 
of the 25th section of the Judicature Act, 1873, 
the High Court of Justice has even larger powers 
to order an injunction, whether on terms or 
absolutely, than the Court of Chancery formerly 
possessed.^ 

- - - I JL - I ■ _ I !■ II ■ I II I I " 

• C. L. P. Act, 1854, 88. 68-74. 

' Beddow v. Beddow, 47 L. J. Ch. 588 ; L. K. 9 Ch. 89. 
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The actions over which the Supreme Court now 
obtaiuH jurisdiction by reason of its absorption of 
the Court of Chancery, are not classified as forms 
of action strictly so called. The remedies available 
in Chancery were never stereotyped into technical 
ftMrmulse as happened to the common law actions 
in the original writs. Still the important branch 
of actions which may be called Chancery actions, 
may easily and conveniently be reduced into 
classes. The most important of them are the 
adminiMration action, in which a creditor, a 
legatee or other interested person, claims to have 
the estate of a deceased person administered under 
the control of the High Court; the oc^ton of 
(jLCCovunt, in which a partner, mortgagee, or other 
person, claims to have a debtor and creditor state- 
ment taken of the dealings between himself and 
another person who is under an obligation to 
furnish him with an account ; the action for 
dissolution of jmrtnership, in which a partner 
claims to be relieved from the contract as against 
his fellow; the foreclosure action, by which a 
mortgagee may compel a mortgagor either to pay 
principal, interest, and costs, or to give up all claim 
to the mortgaged property ; the redemption action, 
by which the mortgagor offers to pay principal, 
interest, and costs, and claims to have themortgaged 
property reconveyed to him; the a4)tion for par-- 
tions, by which claim is made to have the sums of 
money provided for younger children raised out of 
the estate; the partition action, where one of 
several owners claims to have the land divided ; 
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and the actions for the eacecution of trusts, the 
ca/riodlMion or rectijioation of deeds^ and the 
epecifie performance of contracts, the object of 
which is implied in their names. 

The forms of action derived from the Probate 
Court are few and simple. They are the action 
for propoundvrvg a %vill in solemn form ; the 
interest action, where the plaintiff claims the grant 
of letters of administration as one of the next of 
kin of the deceased ; and the revocation action^ 
in which it is sought to revoke a probate granted 
in common form or letters of administration. 
In these actions the validity of a will as a whole, 
whether in respect of the capacity of the testator 
•or its due execution, is put in issue, or the claim 
of a person to be one of the next of kin of the 
deceased is determined, but the greater part of the 
Probate business of the High Court is transacted 
upon motion and not by action. 

The characteristic of the most important 
actions to which the Supreme Court has suc- 
ceeded from the Admiralty Court is that the 
proceeding is not against a person but a ship, 
<^argo, or freight, in order to enforce a maritime 
lien. Maritime lien is enforceable in the action 
of damage by collision or otherwise, whether to 
ship or cargo ; the action on a bottomry bond, by 
which instrument money is lent at a high premium, 
on the chance of the ship arriving safely; the 
respondentia action, in which the cargo alone 
has been pledged on the same terms ; the action of 
possession, when a claim is made, whether by 
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owner, mortgagee, or- other person to be possessed 
of the ship ; the action for salvage, or for towage, 
when reward is claimed for assisting a vessel in 
distress, or for towing her ; the action for pUotage ; 
the action for masters and seamen's wages in 
respect of service on board the ship ; and the 
action for necessaries supplied to the ship in port. 

The plaintiff having decided on the kind of 
claim, or combination of claims^ he proposes to 
prosecute in the Supreme Court, his next care is 
to see whether his right of action has been affected 
by lapse of time. This mainly depends on an 
important series of Acts of Parliament called the 
" Statutes of Limitation ;" statutes, the policy of 
which is to prevent litigation, to quiet people's 
rights, and to set their minds at ease by protecting 
them against old claims. Without this protection 
claims might start up after the evidence has been 
lost, which, had they been brought forward earlier, 
would have rebutted them. 

The times of limitation are as follow : — 

Twenty years are the limitation for actions of 
debt or covenant founded on deeds or recog- 
nisances, and also for actions brought before the 
1st January, 1879, to recover any land or rent^ 
that is, the right to receive rents out of land, also 
for actions of redemption brought before the same 
date, counting from the time when the mortgagee 
took possession.fi^ 

Twelve years for actions brought after the 1st 
January, 1879, to recover any land or rent, or any 

"" K 3 & 4 Will. IV. c. 42 ; 8 & 4 Wm. IV. c. 27. * 
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sum secured by mortgage, judgment or lien charged 
on land, also for any legacy, and to redeem a mort- 
gage.»» 

Six years are the limitation for actions of 
trespass to land, detinue, trover, case generally, 
assumpsit* debt without specialty, arrears of rent, 
and interest payable out of land.^ 

Four years are the limitation for trespass to 
the person or goods, and tvH) years for slander;) 
which period is also the limitation for actions on 
penal statutes brought by the party aggrieved. 
Actions on penal statutes brought by a common 
informer have one year's limitation,^ and so have 
actions brought to compensate the families of 
persons negligently killed.^ 

If the party entitled to bring the action 
be a married woman, an infant under age, 
or insane, further time is allowed. If the in- 
tended defendant be beyond seas when the 
cause of action accrues, the time does not begin to 
run till his return,"* but in the case of joint debtors, 
the time begins to run as against those not beyond 
fieas from the time of the accrual of the cause of 
action, and not from the time those beyond seas 
return.** 

In all the cases of disability or exemption in 
which the operation of the statute is temporarily 
suspended, there prevails the general rule, that if 

»» 87 & 88 Vict c 67. 

* 21Jac.I. c. 16 ; 3 & 4 WiU. IV. c. 27, s. 42. 

i 21 Jac. I. c. 16. ^ 81 Eliz. c. 5 ; 3 & 4 Will IV. a 42. 

i 9 & 10 Vict c. 98. » 4 & 5 Aime,c. 16. 

» 19 & 20 Vict c 97, 8, 11. 
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the disability be once removed^ but for one single 
instant, so that the time of limitation once begins 
to run, nothing can afterwards stop it. At com- 
mon law the operation of a Statute of Limitation 
was not affected by the cause of action being frau- 
dulently concealed from the party entitled to bring 
the action, but the equitable rule introducing an 
exception in cases of fraud now prevails in the 
Supreme Court 

It is important to recollect that these Statutes 
of Limitation, though they prevent an action from 
being brought after the time of limitation has 
elapsed, do not in general destroy the right on 
'which such action would have been founded. 
They take away, as is commonly said> not the 
plaintiff's right, but his remedy ; so that, if he can 
in any way avail himself of his right without 
bringing an action, he is, even after the time of 
limitiition has expired, at liberty to do so. Thus^ 
a solicitor has but six years to bring an action on 
his bill, and, if he allow that time to expire, he 
cannot sue for its recovery. But still, if he have 
any of his client's papers in his custody, he will 
retain his lien upon them until his claim is satis- 
fied, even though the six years have elapsed. A 
written acknowledgment of the debt or right in 
general revives the action from the date of the 
acknowledgment. 

In order to prevent a Statute of Limitation 
from barring a right of action, it is usual to sue 
out a writ, and thus commence the action within 
the limited time, and then, by suing out other 
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writs, continue the proceedings, so as to keep the 
action alive down to the time when it becomes 
expedient actually to serve the defendant. This 
proceeding was formerly a matter of course, but 
now a writ cannot be renewed without leave ob- 
tained upon a summons.** 

Having settled the form of his action and con- 
sidered whether it is unaffected by the Statutes of 
Limitation, the plaintiff will proceed to shape his 
action further by determining the parties proper to 
sue and to be sued. This w$u3 formerly a question 
of great importance, as a mistake at this point, 
whether in joining too many or too few persons 
either as plaintiffs or defendants, was often fatal 
to the whole action. The Judicature Acts, how- 
ever, relieve the plaintiff from many anxieties on 
this score, and claims may now be made, either 
by or against several persons bs parties jointly, 
severally, or in the alternative. If all the parties 
afifected have not been joined, judgment may be 
claimed against or in favour of those who have been 
joined, and full powers of amendment whether by 
way of addition or substitution of parties are C(m- 
ferred.P 

Partners may now sue and be sued in the name 
of the firm.4 Corporations sue and are sued in 
their registered or corporate title, and there are 
certain associations, especially bankii^ companies,^ 
provided by statute with a public ofiBicer as their 

, - I -- - ■ r - I II ■- 1 -I M-l • \ -^m^^mt^^ 

« Ord. viiL 1, p. 258. 

P Ord. xvi. p. 271. « Ord, xvi 10, p. 273. 

' 7 Geo. IV. c 46; 1 & 2 Vict. c. 96; 686 6 Vict c. 85. 
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litigant representative. A hundred, although not 
a corporate body, is sometimes though rarely sued 
for damage done feloniously, as in a riot, unless the 
damage be no more than 30L, in which case, a sum* 
mary remedy is provided. No individuals are 
named as defendants but the inhabitants of the 
hundred generally ; and the writ is served upon 
the high constable, who gives notice of it to two 
justices acting for the himdred/ Trustees may 
«ue and be sued as representing the trust with- 
out joining beneficiaries ;* and where there are 
numerous parties with the same interest one or 
more may sue, or by leave may defend for the 
rest.^ Thus a creditor may institute an adminis- 
tration action on behalf of himself and all other 
creditors. 

There are certain persons who, through an in- 
capacity presumed by law, cannot be made parties 
to an action in the ordinary way, but a peculiar 
practice applies to them. These are infantcf^ 
married women, and lunatics. Their incapacity 
arises from the assumption that they are not able 
to look after their own litigious interests, nor to 
appoint a solicitor to do so for them. 

In&nts sue in the Supreme Court by their ''next 
friend," and defend actions by their " guardian ad 
litem," ^ as formerly in the Court of Chancery. 
The next friend or guardian ad litem of an infant 
is in general his legal guardian, but any person 
may be put forward for the purpose. 

« 7 & 8 Geo. rV. c. 81. ' Ord. xvi 7, p. 272. 

" Ord. xvi 9, p. 278 ^ Ord. xrl 8, p. 272. 
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In actions by or against a wife, except by 
special leave, the husband must be in general joined 
with the wife, whether as plaintiff or defendant* 
ivhen the cause of action would survive to or 
against the wife. Married women have, however, 
been granted a certain degree of statutory eman- 
cipation, so that in some cases they may bring 
actions without their husbands and without next 
friends. By the Married Women's Property Act, 
1870,^ a married woman may maintain an action 
in her own name for the recovery of any wages, 
earnings, money, and property declared by the Act 
to be her separate property, or of any property 
-which belonged to her before marriage, and which 
her husband has, by writing under his hand, agreed 
with her shall belong to her after marriage as her 
separate property. 

Moreover by the Act for establishing the Court 
for Divorce and Matrimonial Causes,^ a wife de- 
serted by her husband may obtain from a magis- 
trate a protection order, by which her property 
and earnings are protected against her husband or 
his creditors, or any person claiming under him. 
She can thereupon sue in respect of her property 
as if she were a feme sole ; and during the con- 
tinuance of the order and the desertion the 
wife is deemed in the like position in all respects 
with regard to property and contracts, and suing 
and being sued, as she would be if she obtained a 
decree of judicial separation. By the same Act a 

"^ 33 & 34 Vict. c. 93, s. 11. 

y 20&21 Vict. c. 85, si. 21, 25, 26. 
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Judicial separation between husband and wife may 
be decreed in certain cases; and, in case of a 
judicial separation the wife is, from the date of the 
decree, and whilst the separation continues, con- 
sidered as a feme sole with respect to property of 
every description which she may acquire, or which 
may come to or devolve upon her. In every case 
of a judicial separation the wife is considered as 
a feme sole for the purposes of contract, wrongs, 
and injuries, and suing and being sued in any civil 
proceedings. These provisions respecting the 
property of a wife who has obtained a decree for 
judicial separation or an order for protection, are 
also extended to property to which the wife be- 
comes entitled as executrix. 

In cases where these Acts of Parliament do not 
apply, a married woman sues in respect of separate 
pl^perty by her next friend exc^t by social 
leave,^ and not in conjunction with her husband, 
whose interests are presumed to be adverse to her 
Eeparate estate, and who must be made a defen- 
dant in the action. The general rule for a wife 
suing or being sued is, however, subject to the pro- 
vision that by leave she may sue or defend without 
her husband or next friend on giving, if required, 
secuiity for costs. 

A lunatic, that is, a person legally declared to 
be of unsound mind by inquisition, sues and 
defends by his committee with the sanction of the 
Court of Lunacy. A person of unsound mind 

' Ord. xvL 8, p. 272. • Ord. xvi 8, p. 272. 
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who has not been so legally pronounced sues by 
next friend and defends by guardian.^ The next 
friend, whether of an infant, married woman, or 
lunatic, must give a written authority to the 
solicitor to take the proceedings. 

Formeriy it was a strict rule that only one cause 
of action could be made the subject of an action at 
law. This rule has now been modified so that 
with certain exceptions any number of causes of 
action may be joined subject to severance if they 
cannot be conveniently disposed of together. 
Thus an action of libel has been held to have 
been well brought by eight plaintiffs together, al- 
though there was no joint damage.*^ And there 
seems nothing either in the law of parties or causes 
of action to prevent several persons, for example, 
injured in one railway accident, or several share- 
holders complaining of a fraudulent prospectus, 
joining in one action, provided that no inconveni- 
ence in trying it is caused by such combination. 
The exceptions are that no claims but those in 
respect of mesne profits, arrears of rent, and 
damages for breach of covenant, arising out of the 
property in question, can be joined with a claim for 
the recovery of land without leave, nor without 
leave can claims by a trustee in bankruptcy be 
joined with claims by him in any other character. 
On the other hand, claims by or against a husband 
in respect of his wife may be joined with claims by 
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or agamst him individually, and claims by or 
against an executor or administrator as such may 
be joined with claims by or against him indi- 
vidually, these latter being claims arising out of 
his administration of the property, although as 
accruing since the death of the deceased person 
he is personally concerned in them.^ 

There axe certain ca^es in which preliminary 
Steps must be taken before the writ in an action 
is issued. Thus, if the action be by a solicitor for 
the recovery of his bill of costs, he must deliver a 
signed bill of costs a calendar month before the 
<;ommencement of his action, but a judge is em- 
powered to authorize the commencement of an 
action before the expiration of the month, on 
proof that there is probable cause for believing 
that the client is about to quit England.® 

There are also many cases in which notice of 
action must be given to the defendant before it is 
brought, in order to enable him, if he please, to 
tender amends. This protection is frequently 
extended to a person acting in a public capacity, 
in respect of a matter done by him in the execu- 
tion of his duty. Thus, no action can be com- 
menced against a justice of the peace for any- 
thing done by him in the execution of his o£5ce 
until after notice in writing, which must clearly 
state the cause of action, and the Court in which 
the action is intended to be brought, and must 
have indorsed upon it the name and place of abode 

^ Ord. xvii. p. 276. • 6 & 7 Vict c. 73, s. 37. 
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of the party intending to sue, or of his soKcitor.' 
There are numerous other Acts of Parliament 
which require notice of action to be given. Judges 
and officers of the County Courts, officers of the 
army, navy, marines, customs and excise, and many 
others, are entitled to such notice for matters done 
in their respective offices. 

In general, a person is entitled to notice of 
action under one of these statutes when he 
honestly believed in the existence of facts which, if 
they had existed, would have aflforded a justifica- 
tion under it.» To establish uniformity it is pro- 
vided that in all cases where notice of action is 
required, it shall be given one calendar month at 
least before any action shall be commenced.'^ 

If an action be brought against a constable, or 
anyone acting in his aid, for anything done in 
obedience to the warrant of a justice of the peace, 
a demand in writing for the perusal and a copy of 
the warrant, signed by the plaintiff or his solicitor, 
must be made or left at his usual place of abode.* 
The effect of this provision is, that, if the demand 
be not granted within six days, the plaintiff may 
commence his action against the constable alone ; 
but, if it be granted within the six days, he cannot 
sue the constable without joining the justice who 
made the warrant as a co-defendant, and then the 
mere production and proof of the warrant at the 
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trial will entitle the constable to a verdict, though 
if a verdict be found a^inst the justice, he will 
have to pay to the {daintiff not only his costs in 
the action, but also the costs which the plaintiff is- 
liable to pay to the constable. 

Finally, although in strict law a suitor is en- 
titled to issue a writ without any notice to tlie 
person he sues, yet out of courtesy it is the 
universal practice to write a letter before action, 
threatening l^al proceedings unless the claim is 
satisfied. 
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CHAPTER III. 

THE WRIT OF SUMMONS AND APPEARANCE. 

Having disposed of these preliminary con- 
siderations we now arrive at the commencement 
of the action itself, the first step in which is the 
writ of summons, the most familiar kind of legal 
process. 

Process may be defined as a form of proceeding- 
taken in a court of justice for the purpose of giving 
compulsory effect to its jurisdiction. The process 
of the Supreme Court of Judicature consists of 
writs. Writs are letters missive from the sove- 
reign, commanding the doing or forbearing of some 
act. Thus, a writ of mandamus issues, as its 
name imports, to command the performance, a 
writ of prohibition to command the forbearance, 
of an act. Writs are always directed to the 
person on whom the command is imposed : they 
are always witnessed or " tested," in the name of 
gome person appointed for that purpose bylaw. 
A very important class of writs has always been 
those by which a civil action is commenced and 
an appearance enforced. 

Writs of this kind were in former times ex- 
tremely numerous, and subject to rules of an 
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extremely complicated nature, a large portion of 
every book of practice being devoted to their 
explanation. That old and inconvenient system 
was, however, abolished, and a new system gradu- 
ally established by the Uniformity of Process Act,* 
by the Common Law Procedure Act, 1852, and 
lastly by the Judicature Acts. Under the pro- 
visions of these Acts of Parliament all actions in 
the Superior Court are now commenced by writ of 
summons.^ 

A writ of summons is a letter missive from the 
sovereign, issued at the instance of a plaintiff in 
a civil action for the purpose of compelling the 
defendant to appear and answer the claim on pain 
of judgment being given against him in his 
absence. The form of a writ of summons is 
given as Form 1 in the Appendix to this book,® 
and it consists of the body of the writ and the 
memoranda which appear on the face of the writ, 
and the indorsements which appear on the back. 

The body of the writ is headed with the date of 
the year in which it was issued, together with a 
letter and number to identify it in the records of 
the Court. It next contains the " title," that is the 
words, " In the High Court of Justice," followed 
by the name of a Division, and if that Division be 
the Chancery Division, the name of a judge thereof 
and the names of the plaintiff and defendant 
*' between " whom the action is expressed to be. 
It is directed to the defendant, whom it commands 

^ ill I. Il !*■!. Ill II. 

2 Will. IV, c 89, »» Ord.Ll,p.249. • Ord, ii 8, p. 250. 
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within eight days after service to enter an appear- 
ance at a certain place, and gives him notice that 
in default of appearance the plaintiff may proceed 
to judgment. The hody of the writ terminates with 
the name of the Lord Chancellor as a witness, and 
the date of the day of its issue.*^ 

The memoranda consist, first, of a direction to 
the plaintiff to serve the writ within twelve 
months, and secondly of an intimation to the 
defendant where he may enter an appearance. 

The indorsements are of three kinds. First, 
the " indorsement of claim," being a brief state- 
ment of the claim in the action, in order that 
the defendant may know what the suit is about.® 
Secondly, the " indorsement of address," that is, 
the name and place of business of the solicitor, or 
firm of soUcitors, who issue the writ, if it be issued 
by a solicitor, also of the principal solicitor, if issued 
by a solicitor acting as agent only, and also the 
address of the plaintiff in whose name it is issued, 
in order that the defendant may know accurately 
who his adversary is, and who is his adversary's 
legal adviser through whom he may treat.' The 
indorsement of address must al^, if the solicitor's 
place of business do not answer the purpose, con- 
tain an " address for service " for the interchange 
of the successive documentary proceedings in the 
action, within the three miles' radius of Temple 
Bar, which comprehends the legal quarter of 



* Ord. ii. 8, p. 261. • Ord. ii. 1, p. 250. 

' Ord. iv, 1, p. 253. 
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London. If the writ is not issued by a solicitor the 
plaintiff must still more clearly identify himself by 
indorsing his place of residence and occupation by 
way of address, and also an address for service if 
his residence do not answer that purpose.^ The 
third indorsement is the " indorsement of service/' 
made after the writ is issued by the person who* 
serves the writ inserting the date at which it ws» 
served in the space provided.^ 

If the defendant have reason to doubt that the 
writ is issued with the responsibility of the solici- 
tor whose name appears on its back, he may call 
on the solicitor to declare whether the writ was 
issued by his authority. K not so issued all pro- 
ceedings are stayed until the leave of a judge to 
proceed is obtained.^ 

A modification must be made in certain parti- 
culars when the writ is issued out of a District 
Registry, which may be done in any action except 
a Probate action.^ On a Registry writ the place 
assigned for the appearance of the defendant 
must be the office of the Registry if the defendant 
either reside or carry on business within the dis- 
trict."* If the defendant neither reside nor carry 
on business within the district the place of ap- 
pearance must be expressed to be either the office 
of the Registry or the London office, at the defen- 
dant's option." In a Registry writ there must, if 

the plaintiff suing in person, or the plaintiff's 

^ __ 

^ Ord. iv. 2, p. 253. » Ord. ix. 18, p. 261. 

^ Ord. vii. 1, p. 258. » Ord ▼. 1, p. 254 

» Ord. V. 8, p. 255. • Ord. v. 2, p. 264. 
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solicitor, have his address outside the district, be 
an address for service within the district.® 

Such being a skeleton form of a writ of sum- 
mons, the next consideration is how to fill up the 
blanks in order to produce a writ practically 
applicable to a particular case. 

The first most important step is to fill in the 
name of the Division to which the action is 
assigned. By so doing the plaintiff chooses one 
of the Divisions, or branches of the High Court 
now, as has been explained, the sole remnants of the 
seven amalgamated courts. All the further pro^ 
ceedings in the action will be entitled and taken 
in this Division.? As a general rule, the plaintiff 
may choose what division he pleaae, but if the 
action be for (1) the administration of a dead 
person's estate, (2) the dissolution of a partnership 
or the taking of accounts, (3) the redemption or 
foreclosure of a mortgage, (4) the raising of por- 
tions and other charges out of land, (5) the sale of 
property subject to a lien, (6) the execution of a 
iaiist, (7) the rectification or cancellation of a 
written instrument, (8) the specific performance of 
a contract respecting real estate, (9) the partition 
or sale of real estate, (10) the wardship of infants 
and the care of their estates, the Chancery Division 
must be named in the writ.^ These are actions in 
which the former Court of Chancery had practi- 
cally exclusive jurisdiction, and they are retained 

• Ord. iv. 3, p. 264. 

' Jud Act, 1876,8. 11, (1). 

•* Jud. Act, 1873, 8.84,(3). 
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in the Chancery Division to which the judges of 
the Chancery Court have been transferred. In the 
same way actions over which there was formerly 
exclusive jurisdiction in the Court of Probate, 
that is, where the validity of wills or the grant of 
letters of administration is concerned, or in the 
Court of Admiralty, that is, where the ship, cargo,. 
or freight, is attached, must be assigned by the 
writ to the Probate, Divorce, and Admiralty Divi- 
sion. In respect of actions of the common law 
type the choice of the plaintiff is almost un- 
limited, but the ancient real actions of dower and 
quare impedit already referred to must only be 
assigned to the Common Pleas Division.^ If the 
plaintiff assign his action to the Chancery Divi- 
sion, he must further assign it to a particular judge 
by naming him in the title of the wnt. He may 
choose either the Master of the Rolls or one of 
the three Vice-Chancellors, at his option.* He 
must not, however, assign his action to the junior 
judge attached to the Chancery Division, as this 
judge has at present no staff of clerks constituting 
an administrative branch of the Division, and 
causes are transferred to him for purposes of trial 
only.* If the writ be issued out of a District 
Registry the name of the registry should be 
added.^ 

Having assigned his action to a Division the 



' Jud. Act, 1873, s. 34 ; Ord. v. 4, p. 265. 
■ Ord. V. 4, p. 265. 

* Order of Lord Chancellor, 19 June, 1877. 
" Ord. V. 8, p. 266. 
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plaintiff's next care is with the indorsements ol 
claim. These are of three kinds, that is, the 
"general indorsement," the "special indorsement," 
and the " indorsement of debt and costs." A brief 
indication of the cause of action for which the 
plaintiff is suing, as, for instance, that his claim 
is for damages for an assault, must be given in all 
actions as a general indorsement/ The Appendix 
of Forms (a) given in the Judicature Act of 1875, 
provides forms of general indorsement for all the 
most usual actions,^ and an example of a general 
indorsement is given in Form 1 to the Appendix 
in this book. If the plaintiff sue in a represen- 
iative capacity he must also indorse the fact on 
iihe writ,* and in Probate actions the indorsement 
must show the character in which the plaintiff 
«ues.y 

The special indorsement is applicable to cases 
of liquidated demand only, and is optional in the 
plaintiff. A liquidated demand arises in an action 
of debt, when the defendant is charged with a 
promise to pay so many pounds, shillings, and 
pence, or it is alleged that there is an agreement 
l)etween plaintiff and defendant for the payment 
of a sum of money, and the amount either resolves 
itself into a mere matter of calculation, or has 
been left to be determined by what is reasonable. 
When the claim is of either of these classes the 
plaintiff may specially indorse his writ, that is, may 

^ OrA ii 1, p. 250 ; Ord. iii 1, 2, p. 251. ^ Ord. iii. 3, p. 252. 
« Ord. iiL 4, p. 252. ^ Ord. iii. 5, p. 252. 
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set down the items of the claim, identified, as tar 
as consistent with brevity, by description and 
dates.* If the plaintiff claim, not a sum expressly 
or implicitly agreed on, but damages for a tort or 
for a breach of contract, as for instance if he say 
that he has lost custom by being slandered in his 
trade, or that by reason of the non-delivery of goods 
he has had to buy others at a loss, he cannot 
specially indorse his writ The advantage which 
gives importance to the power of specially indors* 
ing the writ is that if the defendant do not enter 
an appearance within the time limited, the plaintiff 
may sign judgment for the sum indorsed with- 
out further proof of the claim,* and even if an 
appearance be entered, the plaintiff may apply for 
speedy judgment on affidavit without going to 
triaL^ A special indorsement may also serve as a 
sufficient statement of claiin in the action.® An 
example of a special indoiBement is given in 
Form 13 of the Appendix, in the case of an action 
on a butcher's bill. 

In an action for a liquidated demand the plaintiff, 
although permitted, is not bound to indorse his 
writ specially, but he must in all actions in which 
a claim of this class only is made supply for the 
defendant's benefit an indorsement of debt and 
costs; that is, he must amplify his general indorse- 
ment by claiming so much for debt and so much 
for costs. A form of indorsement must also he 
employed, stating that if the claim for debt and 

• Ord. iii. 6, p. 252. • Ord. xiii. 3, p. 267. 

•» Ord xiv. p. 269. • Ord. xxi. 4, p. 286. 
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costs be paid to the plaintiff or his solicitor within 
four days, or, if the writ be for service abroad, 
within the time limited for appearance, all pro- 
ceedings will be stayed. The defendant may pay 
the sum claimed, but if he think the amount due 
to costs too large he may have the costs taxed, 
^nd if one sixth be taxed off, the plaintiff's soli- 
citor must pay the costs of taxation.^ 

In all cases where this remedy is appropriate 
the writ may be indorsed with a claim for au 
iiccount,® which may then be obtained in default 
■of appearance or immediately on appearance/ 

The writ of summons, having been prepared 
by the plaintiff or his solicitor, is issued by sealing 
at the proper office, where a copy is left to be 
filed and an entry made in the cause book.£^ In 
Probate actions -an affidavit verifying the indorse- 
ments on the writ must be filed, in order to protect 
the representatives of a deceased person from vexa- 
tious proceedings.^ 

The next step is to serve the writ. In a 
^eat number of cases communications will al- 
ready have taken place between the solicitors 
^n both sides, and the defendant's solicitor will 
have undertaken to accept service and to enter 
an appearance. In such a case the writ is 
^mply delivered at the office of the defendant's 
.solicitor,^ but in other cases the general rule is 
that the writ must be served personally J To 

* OrcL iii 7, p. 252. • Ord. iu. 8, p. 253. 

' Ord. XV. p. 271. « Ord. v. 5-9, p. 255. 

^ Ord. V. 10, p. 256. * Ord. ix. 1, p. 259. J Ord. ix. 2,p. 260, 



56 THE WRIT OF SUMMONS AND APPEARANCE. 

effect personal service duly a copy of the writ 
must be tendered to the defendant and the 
original shown to him if required, but there is 
full discretionary power to allow, by an order 
of the Court, a less formal mode of service, 
where the defendant is keeping out of the way, or 
where from any cause prompt personal service 
cannot be effected. There is also power to allow 
a " notice in lieu of service *' by advertisement or 
otherwise to be given. The mode of proceeding 
against a defendant residing out of the jurisdic- 
tion, formerly a distinct branch of the law of 
actions, is now merely a question of service. 
Originally the only mode by which a plaintiff 
could obtain satisfaction of his demand out of the 
property which a defendant out of the jurisdiction 
might have within it, was by having him proclaimed 
an outlaw for contumacy in not appearing to the 
writ, and obtaining a share of the property for- 
feited bv reason of the disabilities attached to that 
character. For this cumbersome and expensive 
proceeding the Common Law Procedure Act, 1852, 
substituted a process by which a plaintiff, where 
the cause of action arose within the jurisdiction, 
might issue a writ against a defendant out of 
the jurisdiction, and on proof of service, or of 
evasion of service by the defendant, might obtain 
leave to proceed in the action. The present practice^ 
is for the plaintiff simply to obtain leave to issue 
and serve a writ on a defendant out of the juris- 

k Ord. ii 4, p. 250; Ord. xi. p. 662. 
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diction, which he may do in all cases fairly within 
Ihe cognisance of the English Supreme Court. 
These cases are where the subject of the action 
is real or personal property in England, or any 
instrument affecting it, a contract made or broken 
within the jurisdiction, or a tort done within it. An 
affidavit showing the place where the defendant 
is believed to be, and whether or not he is a 
British subject, must be made, and a special time 
for appearance depending on the distance will be 
inserted. Where a breach of contract is complained 
of the judge in exercising his discretion in granting 
leave to serve abroad is to consider the amount of 
the claim, and if the defendant reside in Scotland 
or Ireland what Court of limited jurisdiction might 
try the case in those countries.^ A notice in lieu of 
writ to the effect that a writ has been issued may be 
substituted for the regular form of mandatory letter 
from the Queen, and is especially intended for the 
case of a defendant who is a foreigner. If some of the 
defendants be within and some without the jurisdic- 
tion " concurrent writs " can be issued, as also in 
any case where it is thought advisable to attempt 
eervice in more than one place at the same time.™ 
Particular directions are given for service on 
particular persons. Where husband and wife are 
defendants^ service on the husband binds both, but 
it may be ordered that service on the wife alone 
fihall be sufficients^ An infant may, in general, 
be served through the medium of his father or 

I Ord. xi 1«, p. 268. " Ord. vi p. 267. ■ Ord. ii. 8, p. 260. 
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guardian, or the person with whom he resides, but 
service on the infant himself may, by order, be 
made good service.^ A lunatic is served through 
his committee, and a person of unsound mind not 
so found by inquisition is served through the person 
with whom he resides.? Partners sued in the 
name of their firm are served through one or 
more of their number, or through a manager at 
their place of business within the jurisdiction.^ 
Corporations are generally served through some 
superior official, and there are many statutory 
provisions for service on public bodies. In actions 
for the recovery of land where no one is in posses- 
sion, service may be effected by posting a copy of 
the writ on the door or other conspicuous place/ 
and in Admiralty actions in rem the writ is nailed 
to the mast, or in case of transhipped cargo is 
placed on the cargo, for a short time, and after* 
wards a copy left in its place.* Service may also 
be effected on the person in whose custody the 
cargo is, if he refuses access to it.^ The person 
who effects the service must within three days 
indorse the date of service on the writ, as from 
this date the time allowed for the defendant to 
appear is counted.^ 

In Admiralty actions in rem in which, as we 
have seen, the proceeding is against the ship^ 
cargo, or freight, a warrant for the arrest of the 
property is a necessary auxiliary to the writ^ 

• Ord. ix 4, p. 260. 
> Ord. ix. 5, p.260. « Ord. iz. 6, p. 260. 

' Ord ix. 8, PL 261. ■ Ord. ix. 10, 11, p. 261. 

* Ord. ix. 12, p. 261. « Ord. ix. 18, p. 661. 
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The form of the waxrant is given as Form 23 
in the Appendix. The warrant of arrest is issued 
from the London office only, and an affidavit 
must be previously filed, showing the character 
o{ the claim and of the property to be arrested, 
and that the claim has not been satisfied. In 
particular varieties of this kind of action other 
details must be given in the affidavit. In a wages 
action, the nationality of the ship must be stated, 
and if foreign, it must be proved that notice 
has been given to the Consul ; in . a bottomiy 
action the bond must be produced and a copy 
annexed; and in an action for the distribution of 
salvage the amount awarded or agreed on must 
be verified, and its holder designated.^ The 
affidavit is required as a precaution against vessels 
being unnecessarily arrested. The warrant of 
arrest is served, not by the plaintiff, but the 
Admiralty marshal or his substitutes.^ 

Service having been effected the history of an 
action shifts from the plaintiff to the defendant. 
If he propose to defend the action, his first step 
is to enter an " appearance," a term derived from 
the ancient forms of legal procedure according to 
which the parties were bound to make a petsonal 
appearance in Court. The subject may be divided 
into the manner, place, and time of appearance, 
and the appearance by persons not named as de- 
fendants. 

The manner in which an appearance is effected 
is by delivering a " memorandum of appearance '' 

_ — -■ ■ — — — 

» Ord. V. 11, p. 256. * Ord. ix. 9, v- 261. 
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to the proper oflScer.y The form of a memo- 
randum of appearance ifl given as Form 2 in 
the Appendix, and the information given by the 
defendant in his first step is similar to that given 
by the plaintiff in the writ. Like the writ the 
memorandum of appearance is headed with the 
date of the year, and the letter, number, and title 
of the cause. The body of the memorandum 
consists simply of the words ''Enter an appear- 
ance for X Y in this action." Then follow the 
date at which the memorandum was delivered, 
the name of the defendant's solicitor if he employ 
one, the solicitor's address, and if that address be 
outside the three-mile radius from Temple Bar, 
an address for service. If the defendant do not 
employ a solicitor, his own name appears as 
defending " in person," together with his address 
and an address for service if necessary. Partners 
sued in the name of the firm appear individually, 
but the action still continues as against the firm.' 
If several defendants appear by the same solicitor, 
as very commonly happens, one memorandum is 
sufficient. The memorandum concludes with an 
intimation whether the defendant does or does 
not dispense with a statement of claim, which 
has reference to the next step to be taken by 
the plaintiff. If the action be for the recovery 
of land, and the appearance be entered by a 
landlord who is in possession by his tenant, the 
memorandum of appearance must state that he 



y Ord. xii 6, p. 264. ■ Ord. rii 12, p. 265. 
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appears as landlord.^ It may also state in any 
such case that the person appearing limits his 
defence to certain land.^ 

The place of appearance is made important 
hj the creation of District Registries. In the 
case of a London writ the place for appear- 
ance is the office of appearances for the Divi- 
sion to which the plaintiff has assigned his 
action. In a District Registry writ the place 
of appearance depends on the question whether 
the defendant reside or carry on business within 
the district. If he reside or carry on business 
within it, he must enter his appearance at the 
District Registry office.® If he neither reside nor 
carry on business within the district, he has the 
option of entering his appearance either in the 
District Registry or in London.** When an ap- 
pearance is entered in a District Registry the 
action is said to proceed there, that is, all the 
steps down to final judgment are taken in the 
district. If there are several defendants, and 
some appear in London and others in a District 
Registry, the action proceeds in London.® When 
a defendant appears elsewhere than where the writ 
is issued, he must on the same day give notice by 
post or otherwise to the plaintiff or his solicitor at 
the address for service within the district f and 
when a defendant has the option of appearing to a 
Registry writ in London, advantage cannot be 

• Old. xii 19, p. 266. ^ Ord. xii. 21, p. 266. 

• Ord. xii 2, p. ?64. * Ord. xii 8, p. 264. 

• Ord. ziL 5, p. 264. ' Ord. xii 6, p. 264. 
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taken of his non-appearance until a letter from 
London posted on the last evening might have 
been received by the plaintiff.^ 

The time for appearance limited by the ynit is 
•eight days from the service. At the expiration of 
that time the plaintiff may in general enter judg- 
ment by default, but if the plaintiff do not take 
this advantage at the earliest moment, the defend- 
ant may enter an appearance at any time before 
judgment In this case, however, so far as the 
taking of any further step by him is concerned, 
his appearance is considered as entered at the ex* 
piration of the eight days.^ 

An appearance by a person not named as a de» 
f endant may be entered in certain exceptional cases. 
In Probate actions any person interested in the 
•estate of the deceased may enter an appearance on 
filing an affidavit to that effect.^ So, in an Ad- 
miralty action any person interested in the ship, 
cargo, or freight involved may appear on filing an 
affidavit.'^ These proceedings are called "inter- 
ventions." Similarly, in an action for the recovery 
of land, any person in possession either by himself 
or his tenant may by leave enter an appearance on 
filing an affidavit of his possession.^ He must also 
give notice of his appearance to the plaintiff's 
solicitor, or the plaintiff suing in person.*^ 

K Ord. xiii. 5a, p. 268. ^ Ord. zii 15, p. 266. 

» Ord xii. 16, p. 266. ^ Ord. xii 17, p. 266. 

» Ord. xii 18, p. 266. ■ Ord. xii. 20, p. 266. 
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CHAPTEE IV. 

THE PLEADINGS. 

The defendant having appeared and both parties 
l)eing before the Courts the pleadings commence. 
Pleadings may be defined as statements in writing 
made before the trial by the plaintiff and the 
defendant alternately, for the purpose of exhibit- 
ing their respective cases and answering the case 
of their opponent. By showing what facts are 
alleged by both parties, what are admitted and 
what are denied, the pleadings suggest to the par- 
ties to what point to direct tiieir proof at the trial, 
and assist the judge in determining what is the 
real matter in dispute. As each fact stated either 
by way of claim or defence is brought forward 
for the sake of its significance in point of law, the 
pleadings also serve to show each party what his 
opponent assumes to be the law, and give him 
the opportimity of raising legal questions. 

In the early ages of the common law, the plead- 
ings were " altercations " delivered vivft voce by the 
counsel. The writ by which the action was com- 
menced used to be brought into the Court with 
the sheriff's return upon it, and the plaintiff's 
coimsel, after it had been read, proceeded to ex* 
pand the charge contained in it into a connected 
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story, by adding time, plapce and other circum- 
stances. Thus, if the "writ mentioned the cause of 
action to be trespass, the plaintiff's counsel stated 
where, when and how the trespass was committed, 
and what special damage had resulted from it. This 
statement was called the "count," from the French 
conte, a tale or story. The defendant's counsel, 
on his part, stated the defence with similar pre- 
cision, and this was called the '' plea." The plain- 
tiff's counsel " replied ;" the defendant's, if neces- 
sary, '' rejoined ;" and so on, until they had come 
to a contradiction either in law or fistct. If either 
conceived that the last pleading on the opposite 
side was untrue in fact, he positively denied it, and 
was then said " to take issue upon it" If he con- 
ceived it to be bad in law, he "demurred," so 
called from the French demurrer, to abide, because 
he abided by the determination of the point of law, 
conceiving that the insufficiency of his opponent's 
pleading furnished him with a sufficient answer to 
his case. Thus was an " issue " produced either of 
feet or of law. If of law, it was decided by the 
Court ; if of feet, it was tried, in most cases, by a 

While the proceedings were going on, the officer 
of the Court sat at the feet of the judges, entering 
them on a parchment roll or record. This record 
bore different names at different times. When the 
pleadings only were in process of being entered, it 
was called "the plea roll;" when the issue had 
been joined and entered on it, it was called "the 
issue roU ;" and when the judgment had been re* 
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corded on it, it was called "the judgment roll;" 
being all along the same piece of parchment, but 
bearing different names at different periods of the 
suit. 

When business increased and causes became 
complicated, the system of vivS. voce pleading was 
found inconvenient, and, instead of pronouncing 
the pleadings aloud, they were drawn on paper, 
and filed in the office of the Court, or delivered 
between the parties. The judges heard nothing 
about them until issue or demurrer, and thus con- 
siderable time was saved. As to the roH, it was, 
at first, transcribed from the written pleadings by 
the officers, as anciently from the vivfl, voce plead- 
ings. Afterwards, the officers, finding themselves 
pressed for time, requested the attorneys to tran- 
scribe it themselves, and bring it to the office : 
and the attorneys, finding this irksome, began to 
omit caiTying it in at all, except in cases where it 
was wanted for some particular purpose ; so that> 
in most cases, the roll existed only in contempla- 
tion of law. The roll now no longer exists, and 
the only record corresponding to it are the entries 
in the cause book and judgment book. The cause 
book contains an entry of the writ* and appear- 
ance,^ and the judgment book® of the judgment 
given in the action. The pleadings do not appear 
on any record of the Court, but copies of them 
have to be delivered on entering the action for 
trial** and on entering judgment.® 

' Ord. V. 8, p. 256. * Ord. xii. 11, p. 266. 

* Ord. x\i. 1, p. 318. * Ord. xxxvi 17, p. 809. • Ord. xli 1, p. 818 
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For some time after the pleadings thus came 
to be transcribed on paper they were governed by 
the same natural rules which regulated them when 
pronounced viv& voce. In process of time, 
however, an artificial system was created with 
many useless allegations, fictions, subtleties and 
forms by which substantial justice was often 
defeated, and the result of an action made to turn 
rather on the skill of the pleaders than the merits 
of the case. This technical system has been in 
recent years much modified, especially by the Com- 
mon Law Procedure Acts, but in the meantime 
^rose the system of pleading used in the Court of 
Ohancery, which as one of the sources of the pro- 
cedure of the Supreme Court demands attention. 

The Court of Chancery did not recognise the 
rule which lay at the bottom of the common 
law system, and which assumed that every 
dispute could be reduced to a single issue or 
controverted point either of law or fact. It 
allowed the parties to plead at large and to raise 
^y points which they thought maintainable, and 
its the jurisdiction of the Court was independent 
of fictions, the pleadings were intelligible to the 
ordinary reader. On the other hand a confusion 
was made between the true functions of pleading 
^nd evidence, the defendant in his answer being 
allowed to mix up proof on oath with mere allega- 
tions. Moreover the pleadings in the Court 
of Chancery degenerated into great verboseness, 
especially in unnecessarily setting out lengthy 
documents. The pleadings in the Court of Probate 
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were after the type of the Common Law Courts, 
but the Court of Admiralty brought to the service 
of the new Supreme Court a system of pleading 
which was much more simple and intelligible than 
the common law system, and perhaps of the 
systems in use in the consolidated Courts the 
nearest approach to that adopted in the Supreme 
Court. 

It is intert^ting to remark that the effect of the 
rules of pleading introduced of late years has-been 
to bring the common law practice back to its old 
bounds, and destroy innovations which had crept in 
on the ancient system. Although, therefore, the 
modes of pleading used in the old Courts now 
give place to an entirely new mode of pleading, it 
is necessary before entering upon a detailed ex- 
amination of the new system to refer briefly to 
the method of pleading formerly used in the 
Common Law Courts as the source of all the other 
old systems and of much in the new. 

The first step in the pleadings was the ** declara- 
tion," in which the plaintiff stated his cause of 
.action in one or more counts. Prior to the Com- 
mon Law Procedure Act, 1852, all the counts 
must have belonged to the same form of action, 
and before the year 1834 it was the common prac- 
tice to insert in the declaration a great number of 
counts, not stating different causes of action against 
the same person, but stating the same cause of 
action in different ways. Thus, in an action for 
breach of promise of marriage, the plaintiff would 
say, in her first count, ''that the defendant pro- 
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mised to marry her upon request," and in the 
second, " that he promised to marry her within a 
reasonable time for that purpose." And so, in 
almost every case, several counts were inserted in 
eaoh declaration, stating the same case in different 
ways. This practice was due to the strictness of the 
legal rules in respect of " variance," A variance 
or divergence between a material part of the state- 
ment of the cause of action in the declaration and 
the evidence adduced at the trial in support of it 
was fatal, and a ground of nonsuit. Plaintiffs 
were consequently often nonsuited in the most 
vexatious manner on account of slight variances 
between the declaration and the evidence. To 
such an extreme was this carried, that there is a 
reported case' in which the plaintiff was nonsuited 
because, in copying Lord Waterpark's title in the 
declaration, the clerk, instead of writing Baron 
Waterpark, of Waterpark, had written Baron 
Waterpark of Water/ori. It was in order to 
prevent the fatal mischief often occasioned by 
these trifling variances, that pleaders inserted a 
great number of counts in the declaration, stating 
the cause of action in different ways, in the hope 
that, if the evidence varied from some, it might 
not from others; and that one count, at least, 
might be found free from objection on this 
score. The consequence of inserting all these 
counts was to increase the size, and of course the 
expense, of the declaration; and at last, on the 

' Walter v. Mace, 2 B. A; A. 756. 
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recommendation of the Law Commissioners of 
1832, it was determined to put an end to the 
abuse by getting rid of the reason which occasioned 
it. Accordingly, power was given to the judges 
to amend variances between the statements in 
the pleadings and the evidence :flf and as this 
power, thus vested in the judges, rendered the 
multitude of counts unnecessary, by creating 
another mode of obviating the danger of variances, 
it was directed that several counts should not be 
allowed, unless a distinct subject-matter of com- 
plaint was intended to be established in respect of 
each.^ 

Under the present system of pleading counts 
and pleas, which might be defined as bundles of 
facts carefully tied together so as to contain all 
the elements of a legal claim, or of a legal defence, 
are no longer used. Pleadings are no longer to 
be divided into parts, each constituting a legal 
result, but are to be chronological narratives of 
fiwjts given in paragraphs, from which any legal 
result raised by the facts may be gathered. The 
power of amendment is therefore the less necessary, 
but is still retained in case a party should by in- 
advertence, or through want of knowledge subse- 
quently obtained, omit or mis-state a material fact, 
which mistake it is no injustice to his opponent to 
allow him to correct. 

A very important part of every declaration was 
the "venue," which was inserted in the margin 

« 3 & 4 Wm. IV. c 42. ^ Pleading Rules, H. T. 1834. 
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thus: — "Middlesex, to wit" — "London, to wit:" 
and in the county named in the venue the actiou 
was ultimately tried. Venue was of two kinds^ 
transitory or local. It was transitory when the 
cause of action was of a sort which might have 
happened anywhere, in which case the plaintiff 
might adopt any county he pleased as a venue. 
It was local when the cause of action could have 
happened in one county only, and then the venue 
must have been laid in that county. Thus, if the 
action were trespass for breaking the plaintiff's 
close, the venue must have been laid in the county 
where the close was situated ; for such a trespass 
could have happened nowhere else. If it were 
trespass for assaulting the plaintiff, the venue was 
transitory, for such a cause of action might happen 
anywhere, and so in general in all cases of con- 
tract. Under the new rules of pleading venue is 
expressly abolished,^ but the plaintiff, if he wish to 
have the action tried elsewhere than in Middlesex, 
must name a place for its trial, subject to the place 
being altered by an order. In making the order, 
considerations of convenience now alone apply. 

The plea was the defendant's answer to the de- 
claration, and was either a plea in abatement or a 
plea in bar. A plea in abatement did not contain 
an answer to the cause of action, but showed that 
the plaintiff had committed some informality, and 
pointed out how he ought to have proceeded. For 
instance, there might be a plea in abatement for 

* Ord. zzzvl 1, p. 806. 
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nonjoinder of a co-contractor as a defendant, stating 
also that all the co-contractors not joined were 
resident within the jurisdiction. A plea in bar 
was a peremptory and substantial answer to the 
action. Such a plea was either a " traverse " or a 
plea " in confession and avoidance ; " to pass over 
the "plea in estoppel," which alleged that the 
plaintiff, either by a deed, judgment, or other 
matter, was prevented from setting up the fact 
relied on, but which was of rare practical occur- 
rence. 

A plea was said to be a traverse when it denied 
some essential part of the declaration. It was in 
confession and avoidance, when it admitted the 
averments of fact in the declaration to be true, 
but showed some new matter not mentioned in the 
declaration which destroyed the plaintiff's right of 
action. Thus, in an action against the maker of a 
note, if the defendant pleaded ''he did not make 
the note," that was a traverse. But if he pleaded 
'' that he did make it, but for an illegal considera- 
tion, of which the plaintiff was aware," that was a 
plea in confession and avoidance. 

Pleas in confession and avoidance were distin- 
guished as pleas in justification or excuse and 
pleas in discharge. The former class showed some 
justification or excuse of the matter charged in 
the declaration; those of the latter, some discharge 
or release of that matter. The effect of the 
former, therefore, was to show that the plaintiff 
never had any right of action, because the act 
charged was lawful; the effect of the latter, to 
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show that, though he had once a right of action, 
it was discharged or released by some matter sub- 
sequent. Of those in justification or excuse, the 
plea of " son assault demesne/' or assault in self- 
defence, was an example ; of those in discharge, a 
release. 

In strict theory, the defendant was allowed but 
one plea to each count of the declaration ; and for 
this restriction a very unsatis£Etctory reason was 
assigned, namely, that as one defence was sufficient 
to rebut the action, the defendant could have no 
occasion to set up more. But it is obvious that a 
defendant may have several good defences to the 
same action, and yet may reasonably wish to plead 
them all, in order that, if by some accident his 
evidence of one of them should £sdl, he may rely 
upon another. The strictness with which the 
defendant was bound down to one plea, gave rise 
to the vicious practice of comprehending in one plea 
what were really several distinct answers to the 
declaration. 

These comprehensive pleas were called the 
general issue, and were specially applicable to the 
actions of assumpsit, debt upon simple contract, 
and case, which are the most ordinary forms of 
action. They were called respectively " non 
assumpsit," "nil debet," and "not guilty;" and 
under these general issues almost every conceivable 
defence was allowed to be given in evidence, so 
that the defendant obtained the advantage of being 
allowed to set up any defence his evidence would 
warrant ; while the plaintiff was, on his side, not 
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Tinfrequently surprised by a defence of which the 
pleadings gave him no notice whatever. 

Later on in the history of pleading, when permis- 
sion was constantly given either by a rule or order 
under various statutes to plead " several matters," 
another abuse crept in similar to that occasioned 
by the right to multiply counts in a declaration. 
The defendant's pleader was in as much danger of 
failing through a variance between the evidence 
and his plea as the plaintiff was by a variance 
between the evidence and the declaration. The 
defendant's pleader guarded against variances by 
pleading a number of pleas stating the same 
defence in different ways, in the hope that some 
one of them would hit the evidence ; thus, in an 
action of trespass " quare clausum fregit," he would 
plead, in a variety of different pleas, that he had 
a footway, that he had a cartway, that he had a 
bridle path, and allege the same way to have 
accrued by grant, prescription and necessity. The 
consequence of this of course was that a great deal 
of expense and prolixity was occasioned. These 
evils were mitigated from time to time by the 
multiplication of counts and pleas being forbidden, 
and suitors made to rely on the power of amend- 
ment at the trial, and by the effect of the general 
issue being cut down within more reasonable limits. 
Under the present practice the framing of each 
defence as a distinct plea is abandoned in like 
manner as the practice of distinct counts ; pleas in 
abatement have been abolished,^ and the general 

■ ■ ' ■ I ■ n I. ■ i n 

k OrcL xix. 13, p. 280. 
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issue has now no further effect than the words used 
would have in their ordinarj sense, except in the 
case of "not guilty by Statute/' a privilege belonging 
to persons sued for any act done under certain Acts 
of Parliament, which is still retained.^ 

The vagueness of the old system of pleading 
was not confined to pleas of the general issue, but 
extended also to the counts in the declaration by 
reason of their being framed very much in the 
abstract, and without mention of time, place, and 
other identifying circumstances. Accordingly, it 
sometimes happened that the defendant in his 
|dea mistook or appeared to mistake the cause of 
action set up by the plaintiff. In such case the 
plaintiff with his reply delivered a ^' new assign^ 
ment," stating that he sued for other causes of 
action than that pleaded to. Out of great caution 
the plaintiff sometimes new assigned in this way 
several times over, but the Common Law Proce- 
dure Act, 1852, restricted him to one. New assign- 
ments are now abolished, and the plaintiff, if 
necessary, must make his claim more ddinite by 
amendment.™ 

The subsequent steps in pleading were the 
" replication," containing the plaintiff's answer to 
the plea ; the "rejoinder," the defendant's answer to 
the replication; the "sur-rejoinder," the "rebutter," 
the " sur-rebutter," and so on. The pleadings seldom 
reached to sur-rebutter, but they sometimes dM, 
and there was nothing to prevent their going 

» Ord. xix. 16, p. 283. « Ord. xix. 14, p. 281. 
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beyond it. Bat the steps after snr-rebutter had 
no distinctiye names. At each of these steps the 
party replying, rejoinding. or feming any other 
pleading, was required either to traverse, or confess 
and avoid, that is, either to deny some material 
part of the adversary's last pleading, or to 
admit such last pleading to be true, but allege 
aome new matter, altering the legal effect of it, 
and showing that he himself was nevertheless en- 
titled to judgment. Thus the pleadings went on 
step by step tiU at last the parties came, as they 
necessarily did, to a direct contradiction; and when 
the pleadings were complete, the issue was said to 
be joined. 

The system of pleading introduced by the Judi- 
cature Acts very much shortens the number of 
the alternate statements made by the parties. 
Unless an order be obtained allowing farther 
steps in pleading,^ the pleadings consist of the 
"Statement of Claim,^' the "Statement of Defence,*' 
and the"Eeply," which, if necessary,may be followed 
by a joinder of issue, the old names being changed 
in favour of names which serve better to explain 
the nature of the document. A very convenient 
practice is borrowed by the Supreme Court from 
the Court of Chancery by which every pleading 
must be printed unless it contain less than 3 folios 
of 72 words, when it may be written or partly 
printed,^ but the signature of counsel required in 
that Court has been abandoned as an unnecessary 
tax on the suitor.^ 

» Ord. xxiv. 2, p. 289. • Ord. xix. 5, p. 279. » Ord. xix. 4, p. 279. 
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The statement of claim, which stands in the 
place of the declaration at law and the bill in 
equity, must be delivered by the plaintiff within 
six weeks from the defendant's appearance,^ ex- 
cept in Admiralty actions in rem, in which it must 
be delivered within twelve days from the appear- 
ance.' The defendant, except in Probate actions 
and Admiralty actions in rem, may, if he think 
that he is suflSciently informed of the nature of 
the plaintiff's claim by the writ, or that the ques- 
tion in the action is of so simple a kind as not to 
require pleadings, state in his appearance that lie 
does not require a statement of claim. In that 
case the plaintiff can only deliver a voluntary state- 
ment, of which he will have to bear the costs if it 
be unnecessary.^ On the other hand, a plaintiff who 
has specially indorsed his writ, may, instead of a 
statement of claim, deliver a notice referring his 
opponent to the indorsement if he has nothing to 
add to it.t Ordinarily a statement of claim con- 
sists of a narrative of the facts relied upon by the 
plaintiff in support of his case. It begins like the 
writ with the title of the action, and ends with a 
definite claim for damages or other relief, either 
alone or in the alternative, and with a general 
claim for such relief as the Court may think the 
plaintiff entitled to have.^ Distinct claims based 
on distinct facts should be separated.^ Examples 
of statements of claim are given as Forms, 3, 4, 20> 
and 24 in the Appendix. 

^ Ord. xxi. 1 (a), p. 285. ' Ord. xxi. 8 p. 286. 

• Ord. xxi. 1 (6), (c). p. 286. * Ord. xxi. 4, p. 286. 
« Ord. xix. 8, p. 280. » Ord. xix. 9, p. 280. 
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The statement of defence is the answer of the 
defendant to the fects relied on by the plaintiff 
in the statement of claim. It may admit certain 
facts, deny others, and adduce further facts, for 
the purpose of destroying the legal effect of 
facts admitted or unadmitted. A duty is im- 
posed on the defendant by the rules of pleading 
to admit facts which cannot fairly be denied, 
otherwise the cost occasioned by denying them 
will be imposed on him.^ The defendant's ad- 
mission of a part of the plaintiffs claim may take 
the form of payment into Court. Before or at the 
time of delivering his defence he may pay into 
Court in any form of action a sum of money in 
satisfaction of the demand of debt or damages, and 
afterwards plead such payment in his statement of 
defence." He may combine this plea with a denial 
of the plaintiff's cause of action, as inconsistent 
defences are not inadmissible, unless embarrassing.* 
The money, is paid to an oflScer of the Court who 
gives a receipt for it, and is paid out to the plain- 
tiff's solicitor on production of a written authority 
from his client." If the plaintiff accept the sum 
paid in satisfaction,he gives notice to his opponent 
to that effect, and is then entitled to his costs. 
If he do not accept it as sufficient, he so states on 
the pleadings, and the sufficiency of the amount 
becomes an issue between the parties.*' 

Besides answering the claim of the plaintiff. 



1 Ord. xxii. 4, p. 287. ■ Ord. xxx. 1, p. 296. 

• Berdun v. Greemvood, 47 L. X Ex. 628 ; L. R 3 Ex. D. 251. 

^ Ord. XXX. 3, p. 296. « Ord. xxx. 4, p. 296. 



78 THE PL9SADINGS. 

• 

the statement of defence may also contain a 
counter-claim^ that is^ a claim for redress on 
the part of the defendant from the plaintiff, either 
alone or in conjunction with others. The area of 
counter-claims is much less limited than that of 
set off under the previous law. A set off 
was only allowed in cases where there might 
be an ordinary debtor and creditor account 
between the parties. It could only be pleaded in 
an action for a liquidated sum, and must itself 
4iave consisted of a claim for a liquidated sum. 
An action may now be employed to clear up all the 
disputes existing between the parties, and a 
counter-claim may be pleaded in any kind of 
action and may itself consist of any kind of claim, 
ligal or equitable.® Formerly a defendant could 
only rely on a set off as a defence to the plaintiff's 
claim, but now a balance of money may be 
adjudged to a defendant, or an injunction or 
other relief may be decreed in his favour.^ If 
the counter-claim involve other persons than the 
plaintiff, the defendant must add to the title of 
his statement of defence a fresh title composed of 
the parties to the counter-claim.® If these persons 
are defendants in the action, he must deliver his 
statement of defence to them as well as the 
plaintiff, but if they are not parties he must serve 
them with a copy of the statement of defence in- 
dorsed in such a form as to make it analogous to 
a writ.^ A person so served may appear « and join 

• Jud. Act, 1873, 8. 24(3) ; Ord. xix. 3, p. 279. * Ord. xsoL 10, p. 287. 

• Ord. xxii. 5, p. 287. ' Ord. xxii. 6, p. 287. » Ord. xxii. 7, p. 287. 
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the pleadings at the reply, which in his case will 
be in the nature of a statement of defence, and 
must be deUvered within the time allowed for 
that pleading.^ A counter-<;laim, however, is always 
subject to be excluded from the action if thought 
proper by an order.^ 

The statement of defence must be delivered 
within eight days from the delivery of the state- 
ment of claim, unless further time be given> 
Although the defendant has dispensed with a 
statement of claim in his memorandum of appear- 
ance he may still deliver a statement of defence.^ 
In a Probate action, a defendant may, with his 
defence, give notice that he merely insists on the 
wiU being formally proved, and intends to cross- 
examine the plaintiff's witnesses only.°^ Examples 
of statements of defence are given as Forms 4, 16, 
21 and 25 in the Appendix. 

The reply must be delivered within three weeks 
after the statement of defence,^ and contains a 
denial or admission of the facts in the defence, or 
an allegation of firesh facts made for the purpose 
of destroying the legal effect of the facts alleged 
in the statement of defence. A joinder of issue is 
a common form of reply. It cannot be used in 
answer to a counter-claim^ and its effect is to deny 
all the material allegations of the defence.^ If a 
counter-claim be set up, the reply must deal with 



^ Ord. xxii 8, p. 287. 
* Ord. xxii 9, p. 287. * Ord. xxii 1, p. 286. 

» Old. xxii 2, p. 286. «» Ord. xxii 11, p. 288. 

» Ord. xxiv. 1, p. 289. «» Ord. xix. 21, p. 282. 
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it specifically.P Even if the reply contain more 
specific allegations than a joinder of issue, it is 
generally enough for the defendant to plead a 
joinder of issue to the reply. A simple joinder of 
issue constitutes the close of the pleadings,^ and if 
the defendant wish to plead any other pleading 
after reply he must obtain an order for that 
purpose.' If, after all, the pleadings do not 
succeed in sufficiently defining the issues of fact 
in dispute between the parties, an order may be 
obtained for the preparation of issues, or they may 
be settled by a judge.^ 

The statements of claim and of defence, and 
the reply, are always liable to be interrupted by a 
demurrer, which has been retained almost without 
alteration from the systems of pleading used both 
at common law and in Chancery. A demurrer is 
a pleading delivered within the same time as the 
corresponding pleading in fact, and alleging that 
the previous pleading of the opponent, or part of 
his pleading, is insufficient in law.^ Thus a 
demurrer to a statement of claim alleges that the 
facts stated do not in law give the plaintiff the 
right of action which he claims. A demurrer to a 
statement of defence alleges that the facts stated 
do not in law constitute an answer to the state- 
ment of claim. If part of a pleading be demurred 
to, it must be a distinct and substantive part in- 
tended to stand by itself. For the purposes of 
argument the demurrer admits the facts demurred 

P Ord. xix. 20, p. 281. 
« Ord. XXV. p. 289. ' Ord. xxiv. 2, p. 289. 

■ Ord. xxvi. p. 289. • Ord. xxviii. l-3,p. 291. 
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to in point of fact, but an order may be obtained 
for leave to plead and demur to the same facts, in 
which case the demurrer and the pleading in fact 
are combined in the same pleading.^ An example 
of a demurrer is given as Form 17 in the Appendix, 
and a ground for demurring in law must always 
be assigned on the face of it.* When a demurrer 
is delivered, the party whose pleading is demurred 
to must either amend his pleading or set down the 
demurrer for argument/ If he think the matter 
demurred to can be made good in law by adding 
further facts, he may apply for an order to amend. 
This order will not be made except on payment of 
the costs of the demiMTer.^ If he neither set 
down the demurrer nor obtain an order to amend 
within ten days, the demurrer is held to be suffi- 
cient both as to costs and otherwise.* If the 
demiurrer be set down, it is argued on the footing 
that the facts stated in the pleadings are true. 
The argument formerly took place in the Common 
Law Courts before the Court in banc, but in the 
High Court it takes place before a single judge, as 
formerly in the Court of Chancery. If the de- 
murrer be allowed, the matter demurred to is 
deemed to be struck out of the pleading.^ If it 
be disallowed, the Court may give leave to the 
demurring party to plead to the matter demurred 
to in point of fact.® If a demurrer to the whole 



« Ord. xxvul. 4-6, p. 292. 
* Ord. xxTiii 2, p. 292. ^ Ord. xxviU. 6, p. 292. 

« Ord. xxviii 7, p. 292. • Ord. xxviiL 6, p. 292. 

^ Ord. xxviii 10, p. 293. * Ord. xxviii 32, p. 293. 

E 3 
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or a part of a pleading is allowed upon argument, 
the unsuccessful party in general pays the costs of 
the demurrer.^ If a demurrer to a whole state- 
ment of claim be allowed^ the defendant has all 
the costs of the action, unless the amendment of 
the statement of claim be allowed.* 

The result of a demurrer may show either 
party the necessity for altering his statement of 
facts or adding fresh facts^ or for some other 
reason it may be expedient during the course of 
the pleadings to make such an alterati<m or addi- 
tion. This is done by amendment, which may be 
under an order giving leave or without leave. The 
terms on which an amendment is allowed when a 
demurrer is pending have already been stated^. 
In ordinary cases the plaintiff may amend his 
statement of claim 'without leave once before de- 
livering his reply f and the defendant setting up 
a counter-claim may amend it without leave once 
before pleading to the reply,* If there be no de- 
fence delivered, the plaintiff has four weeks from 
the appearance within which to exercise his right 
of amending, and if there be no reply to a counter- 
claim the defendant has the same time from the 
defence. The right is subject in both cases to an 
application by the opponent within eight days from 
the delivery of the amended pleading for an order 
disallowing the amendment, or to amend his own 
pleading.^ Besides this amendment as of course, 

* Ord. xxvia 8, p. 298. • Ord. xxviii 9, p. 298. 

' OrcL xxvii. 2, p. 290. « Ord. xxvii. 8, p. 290. 

*» Ord. xxvii. 4-6, p. 290. 
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an order to amend may be applied for at any time 
either dming the pleadings or at the trial.^ The 
amendment may be made with pen and ink on the 
pleading as miamended, but if 144 words have to 
be added in any one plaoe> the pleading must be 
reprinted.^ The amended pleading must be 
marked with the date of the amendment/ and de- 
livered to the opposite party within the time 
allowed for amending.™ 

Sometimes the plaintiff finds that he has miscon- 
ceived his claim beyond the power of amendment, 
or for some other cause he may wish to abandon 
his action. This may be done by discontinuance ; 
and a plaintiff may discontinue his action by giving 
notice before taking the next step after statement 
of defence, without leave, on payment of the de- 
fendant's costs.^ In other cases an order to discon- 
tinue is required. 

A subject akin to amending is that of pleading 
matters arising during the pendency of the plead- 
inga K fresh fa^ts constituting! defence arise 
after the statement of defence, or after the reply 
to a counter-claim has been delivered, the defend- 
ant or plaintifif may within eight days obtain an 
order for leave to deliver a further defence or reply, 
in the nature of what was called under the foimer 
system, a pleading "puis darrein continuance."' 
Where facts amounting to a defence, which arose 
since the action was brought, are pleaded, the 

* Ord. xxvii 6, p. 290. * Ord. xxvii. 8, p. 291. 

1 Old. zxTil 9, p. 291. » Ord. zxyiL 10 p. 291. 

■ Ord. xxiii 1, p. 288. • Ord. xx. 2, p. 284. 
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plaintiff may deliver a confession of the defence, 
and may generaUj sign judgment for his costs up 
to the pleading of such defence.^ When facts 
arise amounting to a discharge of the claim, even 
after judgment, the party in danger of execution, 
or actually in execution, may apply for an order 
for a stay or other relief. This proceeding was 
formerly called " audita querela," which was a writ 
analogous to a writ of error, but which has now 
been abolished.^i 

In actions for damage by collision at sea, a docu- 
ment analogous to a pleading, called a « prelimin- 
ary act," must be filed before the pleading by each 
party. This document contains a statement of 
those particulars which are always material in 
these cases, such as the state of the weather, the 
direction of the wind, the course of the vessel, what 
lights the ship carried, and soon.'^ The "Preliminary 
Act'* is not delivered between the parties, but is 
sealed up, and only openedby orderof the judge. Its 
object is to obtain independent statements from 
both sides of these necessarily material facts, so 
that the admitted facts in the case may be made 
clear and the parties prevented from shaping their 
version of the facts to meet their opponent's. 

Such being a description of the successive stages 
of pleading, there are certain principles laid down 
generally for the guidance of the pleader. Some 
of these which abrogate specifically certain of the 

former rules of pleading have already been ad- 

' ' I ' II- 

P Ord. XX. 8, p. 284. q Ord. xlii 22, p. 323. 

' Ord. xix. 30, p. 283. 
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verted to. The rest may be naturally deduced from 
the theory of pleading as akeady explained, and 
from the assumption that each sidQ is fairly to 
present his case to his opponent. Thus allegations 
not denied are taken as admitted.'* Such defences 
as fraud, or the Statute of Limitation, or any other 
defence which may be set up by way of confession 
and avoidance, must be specially pleaded ;* but a 
party need not allege a fact which the law pre- 
sumes in his favour, or the burden of proving 
which lies on the other side.^ The pleadings 
on each side are to be consistent with the pre- 
vious pleading of the same party.^ A claim or 
counter-claim must not merely be denied in general 
terms, but each allegation of fact must be dealt 
with. Documents must be abstracted and not set 
out at length, unless the precise words are 
material.^ Allegations of complex facts like 
malice or fraudulent intention may be made with- 
out setting out the circumstances from which they 
are inferred,'' and generally evidence is not to be 
pleaded.* The new rules require pleadings in an 
action for the recovery of land, but it is in general 
enough for a defendant to plead that he is in 
possession, unless he rely on an equitable defence.** 
All forms of imfair denial are forbidden, such as 
denying a fact alleged with circumstances and not 
also denying it without the circumstances,*^ and it 

■ Ord. xix. 17, p. 281. * Ord. xix. 18, p. 281. 

» Ord. xix. 28, p. 283. « Ord. xix. 19, p. 281. 

f Ord. six. 24, p. 282. * Oid. xix. 25, p. 282. 

• Ord. xix. 4, p. 279. *> Oid. xix. 15, p. 281. 

• Ord. xix. 22, p. 232. 
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may be said gen^ully that the pleadings now in 
use are intended to be a &ir statement in popular 
language of the facts upon which each party relies 
for the maintenance of his case. 
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CHAPTER V. 

EVIDENCE BY AFFIDAVIT. 

The general practice of the High Court is to 
take the evidence in the action^ that is, the 
evidence directed to the disputed facts raised on 
the pleadings, by the oral examination of witnesses 
at the trial after the system in use in the former 
Courts of Common Law* But the ordinary practice 
of the Court of Chancery was to take the evidence 
by affidavits, which were filed as soon as the 
pleadings were sufficiently advanced, and this 
practice is adopted in the High Court whenever 
the parties think fit to consent to that course. As 
there are many forms of action in which the 
question is rather of law or judicial discretion than 
of fact, and in which consent to the use of 
affidavits is encouraged,^ the process of taking 
evidence by affidavits is an important step in an 
action'; following in natural order the close of the 
pleadings.® The cases in which evidence may con- 
veniently be taken by affidavit are of course cases 



• Ord. xxxvil 1, p. 313. * Ord. zzxviii. 1, p. 314. 

• PaUer9<m v. Woder, 45 L. J. Ch.274 ; L. K. 2 Ch. D. 586. 
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tried before a judge and not before a jury, and leave 
to try with a jury a case in which the evidence has 
been taken on paper will generally be refused.® 

An affidavit is a written statement sworn to or 
affirmed before a person having authority to 
administer oaths. It may be divided into four 
parts, the title, the description of the deponent, 
the body or contents, and the "jurat." 

The title of an affidavit is the same as the title 
of the writ of summons in the action. 

The description of the deponent includes his 
true place of residence and addition, but these 
particulars need not be given in the case of a party 
to the action.^ 

Thirdly, with respect to the contents of the 
affidavit, the main rule is, that they should be 
explicit and positive, so that if false, perjury may 
be assigned upon them. The Judicature Act® is 
very strict upon this point, and requires affidavits 
when used as evidence in the action to be confined 
to facts within the witness's own knowledge. Upon 
"interlocutory" or incidental applications the 
deponent is allowed to speak as to his belief, in 
which case the common form employed is " that 
he is informed and verily believes." He ought, 
however, to give the grounds of his belief. 
Argumentative matter ought not to be inserted, 
and copies of, or extracts from, documents very 
sparingly used, but documents may be referred to 
as "produced and shown" to the deponent. 

' Brooke v. Wigg, 47 L. J. Oh. 749; L. R. 8 Ch. D. 510. 
* E. 138, H. T., 1868. • OrdL xxxvii 3, p. 313. 
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The party who files an affidavit which offends in 
either of these particulars or in unnecessarily intro- 
ducing hearsay evidence is liable to bear the costs. 
Affidavits must be drawn up in the first person 
and divided into paragraphs, which must be 
numbered consecutively, and, as nearly as may be, 
confined to a distinct portion of the subject' 

Fourthly, the jurat consists of a short statement 
at the foot of the affidavit of the time when, the 
place where, and the person before whom it was 
sworn. It may be sworn in Court or before any one 
of the judges, or before a commissioner appointed 
to take affidavits in the Supreme Court. Affidavits 
cannot be sworn before a party's own solicitor or 
his clerk. In Scotland and Ireland,*^ in the Isle 
of Man and the Channel Islands,^ affidavits are 
sworn before commissioners appointed for that 
purpose. In a foreign coimtry affidavits may be 
sworn before a mayor, magistrate, or other officer 
authorized by the law of such country to administer 
an oath, or before a British consul^ or British 
ambassador, vice-consul, and others.^ When there 
are several deponents, their names must appear 
severally in the jurat in this way : " The above- 
named deponents. A, B., and C, were severally 
swom."^ The deponent signs his name at the side 
of the jurat, and the person administering the oath 
at the foot of it. Persons declining from con- 



' 15 & 16 Vict. c. 86, 8. 87 ; R. 2 M. V., 1864. 

« 3 & 4 Will IV., c. 42, 8. 42. 

^ 22 Vict. c. 16, 8, 3. * 6 Geo. IV., c. 87» 8. 20. 

^ 18 & 19 Vict. c. 42. » R. 139, H. T., 1853. 
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Rcientious scruples to be sworn may affirm.'" Per- 
sons who object to take aa oath, and on whose 
conscience an oath has no binding effect, may 
depose under a " solemn promise and declaration '' 
that they will speak the truth.^ Affidavits must 
have a stamp affixed to them. 

Whenever an agreement to take the evidence 
by affidavit is concluded, the plaintiff must within 
fourteen days, or the time specified in the agree- 
ment or allowed by order, file his affidavits and 
deliver a list of them to the defendant or h^s 
solicitor.® Similarly the defendant within the 
same period must file his affidavits and deliver his 
list.P Seven days after the expiration of the time 
given to the defendant to file his evidence are 
allowed to the plaintiff to file and deliver a list of 
affidavits in reply, which must be strictly confined 
to this purpose.^ Either party wishing to cross- 
examine any of his opponent's witnesses may re- 
quire the production of the witness by his opponent 
at the trial. If the witness is not produced accord- 
ingly, his evidence cannot be read. The notice 
must be given within fourteen days after the ex- 
piration of the time for filing affidavits in reply/ 
The witness may be subpoenaed by the party to 
whom the notice is given in order to enforce his 
attendance.* Evidence given in accordance with 



™ C. L. p. Act, 1854, B. 20. 
» 32 & 33 Vict. c. 68 ; 33 & 84 Vict c. 49. 
• Ord. xxxviii. 1, p. 814. P Ord. xxxviiL 2, p. 814. 

Ord. xxxviii. 3, p. 814. ' Ord. xxxviii. 4, p. 814. 

* Ord. xxxviii. 5, p. 814. 
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this practice must be printed, and when this practice 
is followed the next step in the action, viz., notice 
of trial, cannot be given until after all the evi- 
dence is filed, the close of the evidence being thus 
put in the place of the close of the pleadings.* 

The use of affidavits for the purpose -of taking 
the evidence in the action is the most formal and 
regular proceeding in which they take part, but 
affidavits are constantly employed in interlocutory 
applications where the main issues in the action 
are not in question, but facts have to be proved 
upon the hearing of a motion or summons for 
incidental purposes, such as obtaining the inspec- 
tion of documents, or the interim protection of 
property. Affidavits were always used for such 
purposes at common law as well as in Chancery, 
and they are put to the same use in the Supreme 
Court, subject to the liability of the deponent to 
attend and be cross-examined under an order. 
Questions of fact are generally so little in dispute 
on interlocutory applications, that a relaxation of 
the strict rules of evidence is allowed, and the 
affidavits may contain statements of the belief of 
the deponent. Upon interlocutory applications 
notice of the filing of affidavits is sometimes given 
between the parties, but frequently the counsel or 
solicitor on one side merely hands them to his 
opponent before the matter is brought on in order 
to give him an opportunity of inspecting and 
remarking upon them. 

* Ord. zzxviiL 6, p. 815. 
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If there be a dispute concerning facts which the 
Court thinks ought to be further inquired into, it 
possesses the power, which it sometimes exercises, of 
directing an issue to try; the question, or of referring 
it to the Master or other officer to inquire into and 
report upon. When this is done, the Master will 
hear the case and make his report, which either 
side is at liberty to move for, or object to, after it 
has been produced and read. This mode of arriving 
at the truth was formerly sometimes adopted in 
the Common Law Courts by reason of the strict 
rule, that the party applying for the intervention 
of the Court was limited to the evidence which he 
adduced in the first instance, and was entirely 
precluded from offering fresh affidavits in answer 
to those of his opponent. This direct premium to 
unscrupulousness held out to the party who swore 
last, was in some measure removed by the Common 
Law Procedure Act, 1854,^ which provides that 
either party, with leave of the Court or a judge, 
may make affidavits, in answer to the affidavits of 
the opposite party, upon any new matter arising 
out of such affidavits. Upon the hearing of any 
motion or summons, it is also open to the Court 
or judge to order the production of any necessaiy 
documents, and the appearance of any necessary 
witnesses to be examined viv& voce, either before 
the Court, or a judge, or before a Master ; and upon 
hearing the evidence, or reading the report of the 
Master, the matter will be disposed of by rule or 
order, as may be just. 

» 17 & 18 Vict. c. 125, as. 45 and 46. 
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Although it is a primd. facie rule that in the 
absence of consent the evidence in the action 
shall be given orally and in open Court, an order 
may be made allowing any particular fact or facts 
to be proved by affidavit, or allowing the affidavit 
or examination on interrogatories of a particular 
witness to be read at the trial. This order, how- 
ever, is not made, if it appear that there is a bona 
fide desire on the part of the opposite party to 
cross-examine the witness.^ In aid of the extrac- 
tion of evidence by affidavit there is a general 
power to order witnesses to be examined before an 
examiner.y 

* Ord. xxzYiL 1, p. 318. ^ Ord. xxzvii. 4, p. 313. 
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CHAPTER VI. 

INTEHLOCUTOEY APPLICATIONS. 

Interlocutoky applications are proceedings 
taken during the progress of the action for the 
purpose, in general, of assisting either party in the 
prosecution of his case, or of obtaining an interim 
order with reference to the subject matter of the 
dispute. Several forms of interlocutory applica- 
tions have already been mentioned, such as the 
application for leave to employ substituted service 
and for leave to amend pleadings, and it is now 
time to point out how these applications are made, 
and to refer in detail to certain of the most im- 
portant of them. 

Applications for interlocutory orders are gene- 
rally made, in the first instance, to a judge at 
Chambers or some official of the Court, who in 
certain matters acts as his deputy. Except in a 
few ex parte proceedings they are begun by sum- 
mons, which is a document issued in the name of 
the judge or officer and calls on the party interested 
to show cause why the order asked for should not 
be made. The summons is left at the party's 
address for service. If the party taking out the 
summons intends to attend by counsel, he should 
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give notice of his intention to his opponent at the 
time of the service of the summons ; and if the 
latter intends to appear by counsel to oppose the 
summons, he must give to the party taking out 
the summons the best notice he can of such inten- 
tion before the return of the summons. The 
summons operates as a stay of proceedings from 
the time at which it is attendable until disposed of. 
On the return day of the summons in the 
Queen's Bench, Common Pleas, and Exchequer 
Divisions of the High Coiut, the parties, or their 
solicitors, or counsel, go before one of the Masters, 
and in the Probate, Divorce, and Admiralty Divi- 
sion before a Registrar, except in certain specified 
cases. These cases are applications for the removal 
of an action from one division to another, for the 
settlement of issues, except by consent, to rescind 
an order of a District Registrar, for an injunction 
and for an order for costs.* In interpleader cases 
the Masters have jurisdiction, except where the 
matter is finally determined without an issue or 
special case. By consent of parties they have 
jurisdiction in all interpleader cases. In the 
Chancery Division the summons is heard before 
the Chief Clerk, and in some cases before the 
junior Clerk. The Master, Registrar, or Chief 
Clerk, after hearing the parties, either makes the 
order asked for, or makes no order, either with or 
without costs. He may also, if he may think fit, 
refer the matter to the judge.^ If the party on 

• Ord. Uv. 2, 2a, p. 33i, 335. * Ord. Uv. 3, p. 335. 
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whom the summons is served do not appear, the 
applicant's solicitor, having waited a reasonable 
time, is entitled to an order. The order, when 
obtained, must be drawn up and served forth- 
with, otherwise it may be treated as abandoned. 
Orders, if unobeyed, are enforced by attachment, 
the punishment for contempt of Court. 

From the Master, Registrar, or Chief Clerk 
there is always an appeal to the judge in Chambers. 
An appeal from the order of a Master is made by 
taking out a summons within four days from the 
decision.*^ There may be a still further appeal 
from the judge at Chambers to a divisional Court, 
which is made by motion within eight days. In 
the Chancery Division there may be an adjourn- 
ment of the summons from the judge in Chambers 
to the judge in Court, which takes place if the 
judge thinks it had better be heard more de- 
liberately and with the assistance of counsel on 
both sides. 

In the Queen's Bench, Common Pleas, and Ex- 
chequer Divisions, an appeal from a judge at 
Chambers to a divisional Court is made by motion, 
that is to say, counsel or the party in person moves 
the Court to rescind the order or to allow what 
the judge has refused.^ Two clear days' notice of 
motion must be given to the opposite party.® 

Interlocutory applications are so numerous as 
to make it impossible to describe them all, and so 
various as to defy classification ; but some detailed 

• Ord. liv. 4, p. 335. * Ord. liv. 6, p. 336. 

• Ord. liiL 4, p. 838. 
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account may be given of the most frequent and 
important of them. 

The commonest kind of interlocutory applica- 
tion, is the applic^.tion for time. As we have 
already seen, the steps in an action have to be 
taken within a certain prescribed time, but the 
party who has to take the step often finds that the 
time limited is insufficient. The time prescribed is 
almost invariably made subject to an order, but the 
applicant obtaining the order, in this as in all 
other cases where the grant of the application is a 
matter of favour, is, if desired by his opponent^ 
placed under terms, as, for instance, that he take 
short notice of trial. 

Another very numerous class of interlocutory 
applications is for particulars, when either party 
alleges that his opponent's pleading is too vague, 
and desires to know more precisely what are the 
items of his claim, set off, or the like. Applica- 
tions of this class were more numerous under the 
former than the present system. 

Of a converse nature to a summons for time 
is the application to set aside proceedings for 
irregularity. Thus there are certain rules which 
regulate the time of entering judgment, and if 
judgment be entered before the time prescribed, 
it will be set aside for irregularity. And so, in 
every case, where a rule or regulation of the Court 
is infringed, the proceeding which infringed it will 
be set aside, on application. Every application on 
this score must be made as speedily as possible, 
and it vdll not be acceded to if the party applying 
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has taken a fresh step after knowledge of the 
irregularity.fif 

Of the more important kinds of interlocutory 
proceedings, the commonest are those arising out 
of discovery and inspection. Discovery is a pro- 
ceeding by a party to an action for the purpose of 
obtaining the disclosure of facts or documents from 
his opponent. 

The discovery of fetcts is obtained by interroga- 
tories or written questions, which a plaintiff or a 
defendant may deliver to his opponent at any time 
before the close of the pleadings,^ although inter- 
rogatories before statement of defence are dis- 
couraged. It may be of the utmost importance 
to the party to obtain this discovery from his 
opponent, in order that he may be able to frame 
his pleadings correctly, or prepare his case for the 
trial, or obtain evidence of facts within the know- 
ledge of his opponent only, without making him 
a witness subject to the cross-examination of his 
own counsel at the trial After the pleadings are 
closed interrogatories cannot be delivered without 
an order permitting them. Upon delivery of the 
interrogatories the opposite party must either 
answer them by affidavit, to be filed within ten 
days,* or must within four days from their delivery 
apply for an order to have the interrogatories struck 
out> If it be shown that the interrogatories have 
been exhibited unreasonably or vexatiously, or that 

- - 

« R. 135, H. T., 18^3. ^ Ord. xxxi. 1, p. 297. 

* Ord. xxxi. 6, p, 298. '^ Ord. xxxi. 6, p. 298. 
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any of them is scandalous, that is, that it contaiiis 
matter introduced merely for the purpose of giving 
pain, they or it will be struck out.^ Moreover, 
when the costs of the action come to be taxed, if 
it appear that interrogatories have been adminis- 
tered unreasonably, vexatiously, or at improper 
length, the costs may be ordered to be borne by 
the interrogating party.*" An objection to answer- 
ing an interrogatory may also be taken in the 
affidavit filed in answer. In answering the inter- 
«,gatories the deponent may object to'answer any 
particular question on the ground that it is 
scandalous or irrelevant, that is that it has no 
bearing on the issues in the action, or that it is 
not ptit bon& fide for the purposes of the action. 
If no answer be filed, or if it be in the opinion of 
the interrogating party insufficient, an order may 
be made requiring an answer or a further answer. 
The order may require the answer to be made 
vivA voce."^ When it is desired to interrogate a 
corporation an order is required, and an officer or 
member of the corporation is named for the pur- 
pose of making the affidavit.^ 

Equally important with the extraction of facts 
from an adversary, is the discovery of documents, 
or the power of compelling him to disclose what 
documents there are or have been in his possession 
or control relevant to the case. Any party may 
without filing an affidavit obtain an order directing 

1 OrcL zxzi. 5, p. 298. m Ord. xxxi 2, p. 297. 
» Ord. xxxi 10, p. 298. ♦ Ord> xxxi. 4, p. 297. 

F 2 
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any other party to the action to make an affidavit 
giving a list of these documents.^ So soon as he 
knows of the existence of a document, the opposing 
party will of course wish to see it, and therefore 
the affidavit of documents is required to state 
which, if any, of the documents it is objected to 
produce/ The production for the purpose of 
inspecting and copying the documents disclosed in 
the affidavit of documents, or referred to in the 
opposite party's pleadings or affidavits, may be 
enforced by merely giving a written notice, and if 
the notice be not complied with, the defaulting 
party is not permitted to give the document in 
question in evidence without a sufficient explana- 
tion." When the notice to produce the documents 
has been given, the practice is for the party in 
whose possession or control they are, to' appoint a 
time and place for their inspection. If he object 
to the inspection, he must state the documents to 
which his objection applies, and the ground of it.* 
If the notice be not given, or if it be accompanied 
by an objection, an order for inspection may be 
applied for." Sometimes a party may have reason 
to believe that documents are in the possession of 
his opponent which have not been mentioned in 
the affidavit of documents, or in the pleadings or 
other affidavits. In that case, if he apply for an 
order for inspection he must be provided with an 
affidavit of the circumstances.* Whether or not 

•» OrcL xxxi. 12, p. 29a ' Ord. xxxi. 13, p. 299. 

• Ord. xxxi. 14, p. 299. » OkL xxxi 16, p. 299. 

" Ord. xxxi. 17, p. 299. x Ord. xxxi. 18, p. 800. 
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a party shall be ordered to allow a document to 
be inspected is entirely in the discretion of the 
judge, who decides as the justice of the case may 
require, and for that purpose may order the docu- 
ment to be produced to him.y 

Failure to answer interrogatories, or to discover 
or permit inspection of documents, may be visited 
with attachment. The defaulter is also liable to 
have his defence struck out or his action dismissed.^ 
The general rule, that attachment for disobedience 
to an order will not be made without personal 
service of the order, is relaxed in favour of the 
light of discovery, and service of the order on the 
solicitor is sufficient ; but the attachment will not 
be made if it appear that the party has in fact had 
no notice of the order.* In that case the solicitor 
may be attached for not bringing the order for 
discovery or inspection to his client's knowledge.^ 

Somewhat analogous to proceedings by way of 
discovery is the taking of witnesses* depositions in 
writing for use at a trial with oral evidence. If a 
witness be in India, or in any of her Majesty's 
colonies or dominions abroad, the Court can grant 
a writ in the nature of a mandamus to the tribunals 
there to examine him and return his examination 
to this country ; and if the witness be in any of 
such places, or in a foreign state, an order may be 
made for the issue of a commission, which is a 
document empowering some person to take evi- 
dence out of the jurisdiction of the Court. When 

— ■ ■ ■ • ■ ' 

y Ord. xxxL 11, p. 298. ■ Ord. xxxi. 20, p. 300. 

• Ord. xxxi. 21, p. 300. ^ Ord. xxxi. 22, p. 300. 
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the witness is in England, but will be unable to 
attend the trial by reason of illness or absence 
beyond the jurisdiction, an order may be made that 
he be examined before some person, whether or 
not an officer of the Court® Where evidence is 
taken within the jurisdiction, or in any of the 
Queen's dominions abroad,*^ there are comptdsory 
powers to enforce the attendance of witnesses, but 
when a commission issues to a foreign state the 
attendance of witnesses is voluntary. 

An occasional but rare application is that of a 
party^to be allowed to proceed " in form& pauperis.'* 
This privilege was first given by a statute of Henry 
the Seventh® to plaintiffs suing in the Common 
Law Courts, and an analogous practice arose in 
Chancery, where it was extended to defendants. 
The application may be made either before suing 
or in the course of the action, and the applicant 
must make an affidavit that he is not worth five 
pounds except his wearing apparel, and, if a 
plaintiff, the matter in question in the action. He 
must also, if a plaintiff, produce a certificate of 
counsel that the action is proper to be brought,^ 
together with an affidavit that the facts were truly 
stated to the counsel.^ The order is a discretionary 
indulgence, and will not be granted if likely to 
be used for vexatious purposes. Its effect is to 
relieve the pauper litigant from the payment of 



« 1 Wm. IV. c. 22, reciting 13 Geo. II. c. 63. 
d 22 Vict. c. 20. 

• 11 Hen. VIL a 12. ' Cons. 0. Oh. 7* 

« R 121, H. T., 1853. 
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Court fees, and to assign to him a counsel and a 
solicitor. If he fail, he does not pay costs to the 
opposite party; but if he succeed, he obtains no 
costs, except money out of pocket. A pauper may 
at any time be dispaupered if the order were im- 
properly obtained, or if he turn it to purposes of 
vexation, or if he obtain property. 

The interlocutory applications already noticed 
may be made either by a plaintiff or a defendant, 
but there are certain applications which are made 
particularly by the defendant. The most important 
of these is the application to remit the case to a 
County Court, which the defendant frequently 
makes when the claim is for a small amount, or 
he has reason to believe that the plaintiff is not a 
sufficiently substantial person to pay the costs of 
an action in the High Court if he should fail. If 
the action be an action of contract, and the claim 
do not exceed £50, the defendant may, within 
eight days from the service of the writ, apply for 
an order, referring the case to the County Court 
in which the action might have been commenced. 
If the plaintiff cannot show good cause to the con- 
trary, the order will be made and the case tried in 
the County Court accordingly.^ If the action be 
an action of tort, however large the claim, the 
defendant may apply for an order remitting it to 
a County Court, without any restriction of time, 
upon an affidavit that the plaintiff has no visible 
means of paying the costs of the defendant if he 



»» 30 & 31 Vict c. 142, s. 7 ; Jud. Act, 1878, b. 67. 



104 INTERLOCUTOBT APPLICATIONS. 

should fail in the action. The order will be made 
unless the plaintiff give security for costs, or satisfy 
the judge that he has a cause of action fit to be 
prosecuted in the High Court.^ 

In actions of contract' or claims in equity, there 
is a further power belonging either to the plain- 
tiff or the defendant to apply for an order remit- 
ting the case to a County Court. This is done 
after issue joined, and claims reduced to £50 by 
payment into Court, as well as claims which might 
originally have been brought in the County Court, 
may be remitted. Claims in equity which might 
have originally been preferred in the County Court, 
that is, generally, where the subject matter does 
not exceed £500, may also be remitted." 

It frequently happens that an action resolves 
itself into a mere matter of account, and in that 
case the ordinary forms of procedure and trial 
which are not convenient for the determination of 
such matters are supplanted by a compulsory 
reference to arbitration, for which certain clauses 
of the Common Law Procedure Act, 1854, still 
frequently brought into use, and the Judicature 
Act, 1873, provide. The judge, on the application 
of either party, may decide such an action in a 
summary way, or may refer it wholly or in part to 
an arbitrator, appointed by the parties, or to an 
officer of the Court.* The question of the allowance 

■ — — ■ -~.^ - - — — - — - — - - J - 

*>30&31 Vict. c. 142,8. 10. 
' 19 & 20 Vict. c. 108, B. 26. 
■ 30 & 81 Vict c. 142, a. 8. 
• 17 & 18 Vict c. 125, 88. 8-10. 
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of particular items may be stated in a special case 
if it be matter of law, or be referred to a jury for 
theguidaace of the arbitrator, or the arbitrator 
may himself state a special case. The necessary 
powers of summoning witnesses and conducting 
the trial of the arbitration are given to the 
arbitrator, and his award may be enforced like 
the verdict of a juiy. The matter may in a proper 
case be sent back again to the arbitrator, and 
within the first seven days of the " next term " 
a motion to set aside the award will be entertained 
if either party think he can show grounds on 
which awards are usually set aside. The old 
division of the legal year into terms, is, as will be 
seen, kept aHve as a measure of time for moving 
to set aside awards.^ The action cannot be wholly 
referred if it consists in part only of matters of 
account.^ Powers of compulsory reference to an 
official or special referee, including matters requir- 
ing the prolonged examination of documents or local 
investigation, as well as questions of account are 
given by the Judicature Act8,y but under these 
powers, issues and questions upon which the 
referee must find specifically are referred, and the 
referee cannot order judgment to be entered, but 
makes a report.' 

Similarly, where an action has been brought 
in breach of an agreement to refer disputes to 

n OovemorSj <{?(?., Brecknock v. Martin, 46 L. J. Q. B. 591; L. R. 
3 Q. B. D. 16. 

« Clow V. ffarper, 47 L. J. Q. B. 393. 

y Jud. Act, 1873, 88. 50-59. 

' L(mgman ▼. EaH, 47 L. J. Q. B. 211. 
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arbitration, an application may be made to stay 
the proceedings which ought never to have been 
begun. It is a common practice to insert in 
partnership and other agreements, a clause that 
any disputes arising between the parties shall be 
referred to arbitration. Before the Common Law 
Procedure Act, 1854, this clause was in general 
useless, unless the parties remained in the same 
mind when the dispute did arise, by reason of the 
technical rule of law, which precluded parties 
from ousting the Courts of jurisdiction by such a 
previous agreement.** By the Common Law Pro- 
cedure Act, 1854, if persons agree in writing to 
refer existing or future differences to arbitration, and 
any of them, or any person claiming imder them^ 
afterwards bring an action in respect of such 
differences the proceedings may be stayed by an 
order.^ The application to stay the proceedings 
must be made after the appearance and before the 
statement of defence. The defendant on making the 
application, should show that at the time of the 
commencement of the action or sidt he was and is 
ready and willing to join and concur in all acts 
necessary and proper for causing the matters in 
difference to be decided by arbitration, but the 
exercise of the jurisdiction is a matter of discretion. 
The Court refused to stay proceedings under this 
provision where the plaintiff bon^ fide alleged that 
the question raised was one of fraud.^ 

' See Critp, v, Bunburyf 8 Bing. 394. 

» 17 & 18 Vict. c. 126, B. 11. 

» WaUis V. Einch, 26 L. J. C. P. 72. 
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Independently of the County Court Acts or 
other statutes it is open to the defendant to apply 
under certain cireumstances for an order staying 
proceedings unless the plaintiff give security for 
costs. A plaintiff, however, cannot make this ap- 
plication against a defendant, and a defendant who 
admits the plaintiff's claim hut puts in a counter* 
claim for a laiger sum, is in an analogous position, 
and cannot ohtain security/ If the plaintiff, 
whether suing in an individual or in a representative 
capacity, and whether for his own henefit or that 
of another, permanently reside ahroad out of the 
jurisdiction of the Court, hut not if he reside in 
Scotland or Ireland,' the Court or a judge will stay 
the proceedings in the action until he give security 
for costs to the satisfsEtction of an officer of the 
Court. Where, however^ there are several plaintiff 
if any one of thein reside here, tbe security will 
not in general be ordered to be given. But an 
order may be made in an action by husband and 
wife for a personal injujy to the wife, -if the hus- 
band be resident abroad, although the wife be re- 
sident here. The absence abroad must be of a 
permanent kind ; and where the absence is of a 
mere temporary nature, as in the case of an English 
seaman serving on board an English or foreign 
vessel constantly sailing to and from this country> 
he will not be compelled .to give this security. It 
perhaps maybe taken as a rule that where the plain- 
tiff will be absent beyond the time when judgment 

r WinterfUld v. Bradnum, 47 L. J. Q. B. 270 ; L. R. 8 Q. R D. 824. 
■ JZa«5urti y. Andrews, 43 L. J. Q. B. 78; li. B. 9 Q. K US. 
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could, in the ordinaiy course of proceeding, be ob- 
tamed against him, his absence will be considered 
permanent. Security for costs will not be required 
to be given on the ground of the plaintiff's absence 
abroad, when such absence is not voluntary, and the 
plaintiff is an Englishman ; as in the case of naval 
and miUtary officers, and others engaged abroad in 
the public service. It seems, although there are 
cases to the contrary, that a plaintiff domiciled 
abroad will not becompelled to give securityfor costs 
while he is in this country. A foreigner in this 
country, though his permanent residence be abroad, 
will not be compelled to give this security. A 
peer, whose person ia privileged from arrest, or a 
foreign ambassador or his servant, will not be com- 
pelled to give security for costs ; although ambassa- 
dors and their suites, by a fiction of the jus gentium, 
are considered as still resident in the state from 
which they have been sent, and are not amenable 
to process in the country in which they actually 
reside. In two cases foreign potentates have been 
compelled to give security in causes arising out 
of commercial transactions ; and, in general, the 
Tank of the plaintiff wiU afford no answer to the 
application. A foreign railway company is bound 
to give security for costs, notwithstanding that it 
has personal property in England, and some of its 
shareholders reside in England, who are responsi- 
ble to the extent of their unpaid capital. 

The plaintiff will not be compeUed to give 
security for costs merely because he is a pauper, 
or bankrupt, or insolvent. Nor wiU such s^urity 
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be compelled, though he become bankrupt after 
action brought, unless the trustees interfere, and 
the action is carried on for their benefit. But a 
plaintiff will be ordered to give security for costs, 
if he be in insolvent circmnstances, and sue not 
for his own benefit, but for that of assignees, to 
whom he has assigned his property in trust for the 
benefit of his creditors. It may also be taken as 
a general rule, that where another person is, in fact, 
proceeding with an action in the name of the party 
on the recoid, and that party is in a state of pau- 
perism and insolvency, the Court will stay the pro- 
ceedings until security for costs be given. Where 
a Umited company is plaintiff and there is reason 
to believe that if the defence be successful the 
assets will be insufficient to pay the defendant's 
costs, security for costs may be required.* But 
where an Wder has been made for the compulsory 
winding up of an insolvent joint stock company, 
and an action is brought by the official liquidator in 
the name of the company to recover money due to 
the company, the defendant is not entitled to call 
upon the plaintiff to give security for his costs.^ 
An executor or the trustee of a bankrupt who is 
suing as trustee for the benefit of the estate, will 
not be compelled to give security for costs, upon 
the ground that he is poor and unable to pay the 
defendant's costs.*' If the plaintiff is convicted of 



• 25 & 26 Vict c. 89, 8. 
**> United Ports Insurance Company v. ffill, 89 L. J. Q. B. 

!827 ; L. R. 5 Q. B. 895. 

* Dentton y. Ashton, 38 L. J. Q. B. 254 ; L. R. 4 Q. B. 590. 
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felony and under sentence of transportation, he 
may be ordered to give security for costs. Lunacy 
of the plaintiff is no ground for requiring such 
security. When the defendant is quasi a plaintiff, 
as in repleyin, and he reside abroad/ he may be 
compelled to find security for costs. Bo he may be 
compelled to find security when he resides abroad in 
an issue under the Interpleader Act. £ut> in other 
actions, the defendant will not be compelled to 
give such security. The application for the 
security cannot be made before the defendant has 
appeared. It should ordinarily be made before 
issued joined.* 

A converse application to that of the defendant 
to compel the plaintiff to give security for costs 
is an application by the plaintiff to hold the de-- 
fendant to bail, when he is about to quit England* 
This is now the only remnant of what was formerly 
the most ordinary mode of proceeding for the re- 
covery of debts, and is taken under the Debtors* 
Act, 1869, which abolished arrest on mesne pro- 
cess, and provided a new proceeding, available only 
against absconding debtors. It applies only to ac- 
tions in which formerly the defendant would have 
been liable to arrest. The application may be 
made at any time before final judgment, and the 
plaintiff must prove to the satisfaction of a judge 
that he has a good cause of action against the de- 
fendant to the amount of 50?. or upwards, and 
that there is probable caus,e for believing that the 



'R.22,H.T.,1853. 
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defendant is about to quit England^ and that his 
absence will materially prejudice the plaintiff in 
the prosecution of his action. AA order may then 
be made committing the defendant to prison for 
any term not exceeding six months^ until he has 
given security to an amount not greater than the 
daim, that he will not go out of England without 
leave of the Court.® In penal actions, in which 
arrest on final process is still retained, the plaintiff 
need not prove that the absence of the defendant 
wiU materiaUy prejudice him in the action, and the 
security is to the effect that any sum recovered 
shall be paid, or the defendant rendered to 
prison. 

The strictness of the proof required does not 
make this proceeding very frequently available, 
and the process is chiefly interesting as throwing 
light on former methods of procedure in civil ac- 
tions. A curious history belongs to the " actions 
in which formerly a defendant would have been 
liable to arrest." 

Anciently, arrests were only allowed in actions 
of trespass, which were thought to partake of a 
criminal nature. Afterwards the power to arrest was 
extended by the Legislature to some other actions ; 
and at length a legal fiction was invented, by which 
the defendant was arrested, ostensiblyfor a trespass, 
but really for any other cause of action. When 
this practice came to be fully recognised, a defend- 
ant might have been arrested for any cause of 

• 32&33 Vict.c. 62, 8. 6. 
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Action, however paltry; and this manifest hard- 
ship occasioned the passing of several statutes,^ 
the effect of which was, that no one was permitted 
to be arrested for any cause except a debt, without 
the special order of a judge. Thus the law of 
arrest was so completely altered, that the cases in 
which arrests were allowed as of course became 
those in which they were anciently never allowed 
at all, namely, of debts, while in actions of trespass 
in which alone an arrest was allowed at common 
law, the special order of a judge was required to 
sanction it. If the plaintiff was willing to swear 
to a debt to the amount of 201. he might arrest the 
defendant ; but if he made such affidavit incon- 
siderately, he ran the risk of an action for a mali- 
cious arrest and an indictment for perjury. Pre- 
viously to the Debtors' Act, 1869, an important 
change was introduced into the law upon this 
subject in the first year of the Queen,® and the 
writ of capias by which the defendant was arrested 
became no longer, as formerly, a means of com- 
mencing an action. Its effect has now, as we have 
seen, been still further curtailed by the Debtors' 
Act. 

There are some cases where the defendant, by 
reason of the dignity of his station, or of other 
circumstances, is privileged from arrest. The royal 
family, the queen's servants, peers, and peeresses, 
are so privileged. There is a curious case in 
Fortescue's Reports' relating to the privilege of 

Si I , I ■ I ■ ■ I 

<» See 12 Geo. L c. 29; 7 & 8 Geo. IV. c. 71. 

• 1 & 2 Vict. c. 110. 

^ Lord Af9rdington*9 eatCf Torti 165. 
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j)eers, in which the bailiff who arrested a lord was 
forced by the Court to kneel down and ask his 
pardon, though he alleged that he had acted by 
mistake ; for that his lordship had a dirty shirt, 
a worn-out suit of clothes, and only sixpence in 
his pocket ; so that he could not believe he was a 
peer, and arrested him through inadvertence. In 
the few cases of the sort which have since hap- 
pened, the Courts have contented themselves with 
discharging the noble defendants on motion. As 
to ambassadors, there is a statute passed in the 
reign of Queen Anne,* which not only makes all 
process against them null and void, but renders it 
a crime to arrest them ; and appoints the chan- 
cellor and two chief justices a Court, with power 
to inflict any corporal punishment they please 
upon the party doing so. This Act, which is re- 
markable as being the only instance in the English 
law in which the nature of the punishment is left 
entirely to the judge's discretion, was passed to 
pacify Peter the Great of Russia, whose ambas- 
sador had been arrested in the street, and who 
threatened to make war upon Great Britain, in 
consequence of the refusal of our government to 
hang the two sheriffs of London, the plaintiff, the 
plaintiff's attorney, and the bailiff who made the 
arrest. Other public ministers of foreign princes 
or states at this Court, and their suites and 
domestic servants, are also protected from ar- 
rest by this statute. Members of the House of 

Commons are so privileged during the session of 

— — ' ' — ■ ■• ■ ■ 1.^ 

' 7 Anne, c. 12. 
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parliament, and for a convenient time, it seems 
forty days, before and after it, and it appears that 
members of convocation enjoy the same privilege 
as members of the House of Commons. The 
judges are privileged from arrest. Solicitors and 
officers of the Court, as they lose their privilege 
from arrest when they are about to leave the 
country, may be arrested in the same way as other 
persons. A married woman cannot in general be 
held to bail. Nor can, in general, executors, ad- 
ministrators, and heirs in actions against them for 
the debts of the deceased. 

It should here be noticed, that some persons 
have a temporary privilege from arrest. Thus, 
persons connected with a cause, and attending in 
the course of it, whether compelled to attend by 
process or not, such as parties, witnesses, bail, and 
solicitors, are privileged from arrest whilst going 
to, attending, and returning from Court, or a judge 
at Chambers. Barristers enjoy the same privilege 
whilst attending upon the Superior Courts for the 
purpose of being engaged in the business'of the 
same. Also, a barrister whilst on circuit is 
privileged from arrest, and this whether he has 
business or not. Clergjrmen likewise are so 
privileged whilst performing divine service, and 
while going to church for that purpose and 
returning thence. A bankrupt also has a tem- 
porary privilege in this respect for a certain time 
during the pendency of the bankruptcy pro- 
ceedings. 

A defendant may be held to bail for a debt or 
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money demand^ as for goods sold and delivered^ 
or money lent. So he may be held to bail in an 
action for iinliqiddated damages, but in such case 
it must be made clearly to appear on affidavit, 
that the damages sustained are 50Z. or upwards. 
So a defendant may be held to bail in an action 
on a bond, unless it be a replevin or a bail bond. 
If it be a bond conditioned for the payment 
of money, the defendant should be held to bail 
merely for the principal and interest due on it, 
and not for the penalty. Before the Debtors' Act, 
1869, the defendant, in actions for tort, could not, 
in general, be held to bail, but in some cases, as 
where it was made to appear on affidavit that the 
damages sustained by the plaintiff exceeded 50Z., 
and in actions for very violent and cruel assaults, 
and for mesne profits, defendants were sometimes 
held to bail. The Debtors' Act, while, on the one 
hand, it limits holding to bail to the case of an 
absconding defendant, on the other extends it to 
all actions in which a cause of action to the extent 
of 50i. is proved. 

The application to the judge is made ex parte, 
and the order, if made, is taken to the sheriff and 
treated like a writ of execution. It must be exe- 
cuted within a month from its date, and the defen- 
dant may at any time apply to rescind the order 
or be discharged from custody. The security given 
by the defendant may be a deposit of the amount 
or a bond with two sureties.** 

A writ of ne exeat regno, a high prerogative 

^ R. 7, M. T., 1869. 
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writ, having its origin in political objects, but issu- 
ing formeriy from the Court of Chancery in aid 
of civil rights, is a similar proceeding to that just 
described. It must be expressly prayed for in 
the action, and is granted on motion upon proof 
of a debt due from the defendant and that he in- 
tends to abscond. 

Another ordinary application on the part of 
defendants is, that several actions may be con- 
solidated, they undertaking to abide by the event 
of one of them. This application is most fre^- 
quently made in actions against underwriters 
upon a policy of insurance, where, as the question 
is the same against each underwriter, it was usual 
for the defendants to move for what was called 
the ''consolidation rule," a rule which was in- 
vented by Lord Mansfield, and the effect of which 
was to bind the defendants in all the actions by 
the verdict in one. This practice is now adopted 
in the High Court, and an order may be applied 
for in the ordinary way.^ The jurisdiction will 
generally be exercised where many actions are 
oppressively and vexatiously brought by the same 
plaintiff, for the purpose of trying the same ques- 
tions, or where several actions can be conveniently 
decided in a representative case. Similarly an 
interlocutory application may be made for the 
transfer of an action from one Division of the High 
Court to another, either in order that it may bq 
consolidated with another action or " matter " in 



» Ord. li 4, p. 331. 
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another Division, or because another Division is 
better able to decide the case.J 

Another kind of interlocutory application gene- 
rally made by the defendant is to change the place 
of trial, or the " venue " as it was formerly called. 
Although venue has been abolished it is still 
necessary, for the purpose of understanding the 
legal principles on which the place of trial is fixed, 
to be acquainted with some of the rules relating 
to it. 

The venue was the coimty mentioned in the 
margin of the declaration, and it was said in 
certain cases to be " local," and in others to be 
*' transitory." The venue was local when it was 
said that the cause of action could not have taken 
place in any other county, as, for instance, in 
actions of trespass quare clausum firegit ; it was 
transitory where the cause of action might have 
happened in another county, as in actions of 
trespass for assault and battery. Some actions 
were, moreover, rendered local by particular 
statutes. At common law, the rule was, that 
in a transitory action the plaintiff might lay the 
venue wherever he pleased. But this was found to 
create so much vexation, in consequence of plaintiffs 
laying venues at a great distance from the de- 
fendant's residence, that it was enacted by statute ^ 
that the venue should be laid in the county where 
the cause of action arose. And, after several 
other modes of enforcing this statute had been 



i Ord. U. 2, p. 880. ^ 2 Rich. II. o. 2. 
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ineffectually tried, the (Courts, in the reign of 
James the First, introduced the practice of change 
ing the venue in a tiansitoiy action to another 
county, upon affidavit that the cause of action, if 
any, arose in another county, and not in the 
county in which the venue was laid, or elsewhere 
out of that other county. This was called the 
common affidavit, and on it the order to change 
the venue was obtained as a matter of course> 
subject to the plaintiff being permitted to bring 
back the venue, on his undertaking to give 
material evidence in the county in which he first 
laid it ; and if he failed in performing this, he 
was nonsuited. 

There were many cases, even of transitory 
actions, in which it was held that the defendant 
could not possibly make the common affidavit; 
for instance, in actions on bills of exchange, pro- 
missory notes and specialties, the reason of which 
is, that there is a maxim of law-'*^-€ontractus est 
nullius loci ; ^ so that it was held, with what accu- 
racy it is not the present object to enquire, that 
in such cases, the cause of action cannot be 
said to have arisen in one county more than 
another. However, in these cases, though the 
Courts would not allow the venue to be changed 
upon the common affidavit, they would change it 
on an affidavit setting forth some good reason, as, 
for instance, that all the witnesses lived in the 
county to which it was proposed to change the 

. « 2 Inst. 231. 
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venue, or that a fair trial could not be had in the 
county laid. Considerations of this latter kind 
are now likely to weigh most with the Court to 
which a general discretion is given to order the 
place of trial to be changed.™ 

The institution of District Registries, with juris- 
diction over all proceedings up to notice of trial, 
introduces a form of interlocutory application for 
the removal of a case from the registry, which 
is somewhat analogous to altering the place of 
trial. In certain circumstances a defendant is 
entitled to remove the case without any application, 
that is, where the writ is specially endorsed and the 
plaintiff does not, within four days from the de- 
fendant's appearance, apply for speedy judgment 
without trial, a proceeding which will hereafter be 
explained, or an unsuccessful application of this 
kind has been made, or the writ is not specially 
endorsed at all.'^ A removal of the case as of right 
takes place by the defendant giving a notice to the 
other parties to the action and to the District 
Registrar.** If there be sufficient reason for re- 
moving the action, any party may apply for an 
order to do so, and, conversely, an order may be 
made for removing the action from London to a 
District Registry.? 

A new form of interlocutory proceeding in favour 
of the defendant is supplied by the Judicature 
Acts in providing for the introduction of third 



«» Ord. xxxTi. 1, p. 806. " Ord. xxxv. 11, p. 305. 
• Ord. XXXV. 12, p. 305. P Ord. xxxvi. IS, p. 308. 
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parties into an action. A third party is a person 
against whom a defendant has a claim for contri-^ 
bution or indemnity in respect of the claim of the 
plaintiff, or who has such an interest in the action 
as to make his presence before the Court desirable.^ 
When a defendant makes such a claim, he may 
obtain an order to issue a notice to the third party, 
which must state the form and grounds of the 
claim, and is in the nature of a writ at the de- 
fendant's suit. With the notice, which ordinarily 
must be given within the time allowed for 
delivering the defence, is served the statement 
of claim in the action, or the writ, if there be 
no statement of claim/ Where no claim against 
a third party is made by the defendant, an 
order may be made, directing the plaintiff to 
serve such a notice, if it appear desirable to the 
Court or a judge that a third party should be 
brought into the action/ The third party must 
enter an appearance in the action within eight days, 
otherwise he will be bound by the decision in the 
action, so that if the defendant subsequently take 
proceedings against him, he will not be able to 
dispute the validity of the judgment given against 
the defendant in the original action. Power was 
given by the Judicature Act of 1873* to dispose of 
the whole matter having a three-sided aspect in 
tlie action first brought ; but as this would neces- 
sitate the plaintiff waiting for bis judgment until 
the defendant and the third party had decided who 



< Ord. xvi. 17, p. 274. ' Ord. xvL 18, p. 275. 

■ Ord. xvi 19, p. 275. • Sect. 24 (8). 
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was ultimately liable, notwithstanding that the 
claim of the plaintiff as against the defendant was 
clear, the judges did not provide a machinery for 
this purpose in the Rules of Procedure. 

An interlocutory order for the preservation or 
custody of the subject matter of litigation may be 
made where a primi facie liability under a con- 
tract has been made out by the plaintiff, and the 
d^endant does not deny the contract, but sets up 
a right to be relieved from it. Under such cir- 
cumstances the amount in dispute may also be 
ordered to be brought into Court.^ The applica- 
tion for this order may be made as soon as the 
circumstances appear on the pleadings, or if there 
be no pleadings they may be proved on affidavit.^ 
Without any restriction to claims in contract the 
Court may also make an order for the detention 
or preservation of property in litigation. An 
order for its inspection may also be made, samples 
may be taken from it, and experiments tried 
imder the same authority. For the purpose of 
enforcing such orders, entry upon any land or 
building in the possession of one of the litigants 
may be authorised * Goods of a perishable nature 
may also be ordered to be sold, and the proceeds 
paid into Court.y The Court has also full dis- 
cretion to grant an interlocutory mandamus, or 
injunction, or appoint a receiver.' In doubtful 
cases an interlocutory injunction or mandamus is 



» OrcL Hi 1, p. 331, ^ Ord. lii. 5, p. 832. 

» Ord. lii 3, p. 331. "' ' Ord. lii 2, p. 831. 

' Act of 1878, s. 25. 
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not granted if the applicant can be sufficiently 
compensated by damages, supposing he be found 
entitled to an injunction at the trial. These 
applications may be made either ex parte or with 
notice to the other side. Applications for the 
preservation, detention, inspection, or sale of pro- 
perty, require a notice to the opposite party.* It 
sometimes happens that the title to a specific 
chattel is not disputed, but one party sets up a 
claim by way of lien upon it, that is, says that he 
is entitled to be paid so much money before giving 
up the chattel. In that case, an order may be 
made authorising the chattel to be given up by 
the person claiming it on payment into Court of 
the sum with which it is alleged to be chargeable.^ 
It sometimes happen^ that in the course of the 
action some of the parties either die or have their 
legal status changed by marriage or bankruptcy. 
Anciently, by reason of the strictness with which 
the proceeding by action was viewed, the effect 
was to abate or determine the action altogether, 
but the Courts interfered in certain cases to 
prevent this inconvenience by allowing the judg- 
ment to be entered nunc pro tunc. They would 
in general allow this fiction where the entry of 
judgment had been delayed by the act of the 
Court. Therefore, if a party died after special ver- 
dict, or after a special case had been stated for the 
opinion of the Court, or after a motion in arrest of 
judgment, or for a new trial, or after a demurrer- 
set down for argument, and pending the time taken 

• Ord. lii. 4, p. 332. «» Ord. lii. 6, p. 382, 
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for argument, or whilst the Court were considering 
their judgment, the Court would allow judgment to 
be entered up^ after his death nunc pro tunc, in 
order that a party might not be prejudiced by a 
delay arising from an act of the Court. But if 
the judgment was not entered up by reason of the 
laches of the party, or those representing him, 
or by reason of a proceeding in the common course 
of law, as by proceedings on appeal, or the like, 
the Court would not allow the judgment to be so 
entered. The power to enter judgment nunc pro 
tunc still exists, but is in general superseded by a 
simpler practice, as will presently be explained. 

Sometimes, as where an action of slander is 
brought, and the plaintiff dies before the trial, the 
cause of action dies with the party, and the action 
expires beyond power of revival. In cases where 
the cause of action survives, various statutory en- 
actments have been passed to keep the action alive, 
and the Judicature Acts provide that the action 
shall not abate.® The principle that if the 
cause of action survive the action itself does 
not abate is now the guiding rule on the subject. 
A simple mode of substituting the successor in 
interest is provided, and an order may be made 
for the addition or substitution of the husband, 
personal representative, trustee, person bom dur- 
ing the litigation, or other necessary or proper 
party.** In the same way, on the assignment 
or devolution of any estate pendente lite, the 
action may be continued by or against the person 

• Ord. 1. 1, p. 828. *^rd. 1. 2, p. 828. 
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on whom it has devolved.® The order is obtained 
ex parte, and must be served on all the parties to 
the action/ but application to discharge the order 
may be made by the person interested.^ 



• Ord.1. 8, p.328. 
' Ord. 1. 5, p. 329. « Ord. 1. 6, p. 329. 
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CHAPTER VII. 

THE TRIAL. 

The pleadings being concluded, and such 
interlocutory applications as the case may require 
made, the next step in the order of events is the 
trial. 

There are now five modes in which an action 
may be tried, derived from the Courts consolidated 
in the Supreme Court, each of which in general 
applied one mode of trial to the cases brought 
before it. The most ancient of these modes of 
trial is that before a judge and jury, formerly 
adopted by the Common Law Courts in all cases. 
Trial by jury is said to have arisen out of the 
practice of allowing accused persons to clear them- 
selves by means of compurgators, who were friends 
of the accused willing to take an oath of his 
innocence. In process of time the compurgators 
became judges rather than witnesses, but the prac- 
tice long remained of summoning them from the 
neighbourhood of the place where the facts to be 
tried happened as most likely to know the truth 
of the matter, and on this practice was based much 
of the now abolished theory of venue. Jurymen 
are now to act on the evidence brought before 
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them, but they are still supreme as judges of the 
fact, unless a Divisional Court interferes to set 
aside their verdict as being manifestly contrary to 
the whole bearing of the evidence. The Court of 
Chancery, however, being in its origin not so much 
a Court of law as a Court of conscience, did not 
refer questions of fact to the recognised legal 
tribunal. The Chancellor determined both the 
facts and the equity of the case himself, and the 
Master of the Rolls and the Vice Chancellors 
followed the same practice. In the Courts of 
Probate and Divorce questions of fact were also 
tried before a single judge, being the recognised 
tribunal of the Roman law to which these Courts, 
from their ecclesiastical origin, paid deference. In 
the Admiralty Court, which also paid deference to 
the Roman law, the judge was, from the special 
character of the questions tried, assisted by nautical 
assessors, who are the origin of the assessors now 
in use. Each of these Courts was from time to 
time enabled by statute to borrow most of the 
modes of trial used in the others, but it was not 
until the Judicature Acts that they were all made 
available to the suitor as the necessities of his case 
might require. 

The five modes of trial are before a judge and 
juiy, before a judge alone, before a judge with 
assessors, before a referee alone, and before a referee 
with assessors.* In a case of very great importance 
two or more judges may sit at the trial either with 

• Ord xxxvi. 2, p. 307. 
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or without a jury, the trial being then a trial at 
Bar. Referees are of two kinds, either special or 
official. Special referees are nominated by the 
parties or are chosen by reason of their qualifica- 
tions for the disposal of a particular case, and 
official referees are officers of the Court already 
described. like special referees, assessors are pro- 
fessional or scientific persons chosen to bring their 
special knowledge to the assistance of the judge or 
referee.** They are appointed by an order which 
also determines their mode of remuneration. Juries 
are either common or special, and the qualification 
of jurymen and the mode of summoning and 
selecting them are subjects of importance, and 
some complexity. 

Every man in England and Wales, except such 
BpeciaUy exempted persons as peers, members of 
parliament, judicial officers, ministers of religion, 
practising lawyers and doctors of medicine, who is 
between the ages of twenty-one and sixty, and who 
possesses a sufficient property qualification, is liable 
to serve on juries. He must have ten pounds 
in lands in fee simple, fee tail or for life, or twenty 
pounds a year in leaseholds held for twenty-one 
years, or any longer term, or any term deter- 
minable on a life or lives. Or he must be rated as 
a householder to the poor rate on a value of not 
less than thirty pounds in Middlesex, or twenty 
pounds elsewhere, or he must occupy a house con- 
taining not less than fifteen windows.® There are 

^ Jud. Act, 1878, 8. 56. 
*' 6 Geo. IV. c. 60 ; 88 A 84 Vict c. 77. 
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special qualifications in cities and boroughs with 
Quarter Sessions^'^and in the city of London no 
man can be returned to try issues joined in the 
High Court who is not a householder, or occupier 
of a shop, warehouse, counting-house, chambers or 
office, for the purpose of trade, within the city^ 
and does not possess lands, tenements or personal 
estate of the value of one hundred pounds. The 
persons above mentioned are qualified to serve as 
common jurors. A special juror must as an 
additional qualification be legally entitled to be 
called an esquire, or be a person of higher degree, 
or a banker or merchant, or occupy a dwelling, 
house rated on a value of not less than one 
hundred pounds in a town containing twenty 
thousand inhabitants and upwards, or rated on a 
value of not less than fifty pounds elsewhere, or 
occupy premises other than a &rm, rated on a 
value of not less than one hundred pounds, or a 
farm rated on a value of not less than three 
hundred poimds. Aliens domiciled in England or 
Wales for ten years or upwards, if in other respects 
duly qualified, are liable to serve on juries. No 
man attainted of treason or felony, or convicted 
of any crime that is in&mous, unless he has 
obtained a free pardon, nor any man who is under 
outlawry, is qualified to serve on juries. The 
overseers of parishes and townships have to make 
out lists of the persons qualified to serve, and 
have to specify which are qualified as ^cial 
jurors, and the justices at special sessions have 
to certify that such lists are correct to the 
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best of their belief; and the decision of such 
justices as to the qualification of persons marked 
as special jurors in such lists is final.** No persoti 
whose name is on the jury book as a juror is 
entitled to be excused from attendance on the 
grotmd of any disqualification or exemption, other 
than illness, not claimed by him at or before the 
revision of the list by the justices. 

The lists of jurors are returned to the Quarter 
Sessions and are formed by the Clerk of the Peace 
into the Jurors' Book which is delivered to the 
sheriff for the purpose of summoning the juries. 
Formerly the jurors were summoned under writs 
to the Sheriff of a very complicated character, but 
now they are summoned by a precept of a judge, 
and in country cases by the precept of the judges 
of Assize.^ A printed list or panel of the common 
and also of the special jurors summoned is kept 
in the sheriffs office for seven days before the first 
day of the sittings or assizes. A copy of the panel 
must be kept in the sheriffs office for the inspec- 
tion of the parties or their solicitors, and a copy is 
to be delivered to any party requiring it. 

■ The plaintiff in any action which is to be tried 
by jury, except replevin, is entitled to have the 
cause tried by a special jury, upon giving notice in 
writing to the defendant, at such time as is 
necessary for a notice of trial, of his intention that 
the cause be so tried ; and the defendant, or the 
plaintiff in replevin, is so entitled, on giving the 

• 88 & 34 Vict. c. 77. 

« C. L. P. Act, 1862, Bs. 105 and 107 ; 33 & 34 Vict. c. 77. 

G 3 
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like notice six days before the day for which notice 
of trial has been given ; but an order may be made 
at any time that a cause be tried by a special jury 
upon such terms as may be thought fit.* Where 
notice has been given to try by special jury, either 
party may, six days before the commission day, 
give notice to the sheriff that the cause is to be 
tried by a special jury, and in default thereof, no 
special jury need be summoned, and the cause may 
be tried by a common jury, unless otherwise 
ordered. Similarly in London, six days before the 
first day of the sittings, notice must be given to 
the sheriff that the cause is to be tried by a special 
jury, or in default no such jury need be summoned, 
and the cause may be tried by a common jury, 
unless otherwise ordered.^ Where the defendant 
in any case, or plaintiff in replevin, gives notice of 
his intention to try the cause by a special jury, 
and the place of trial is in London or Middlesex, 
upon proof that such notice is given for the pur- 
pose of delay, an order may be made that the 
cause be tried by a common jury, or such other 
order as to the trial of the cause as may seem fit.? 
The cause must be marked in the associate's book 
as a special jury caused 

A party who obtains a special jury, though 
successful in the cause, has to bear all his own 
additional expenses attendant on a trial by special 
jury, unless the judge who tries the cause im- 



• C. L. P. Act, 1862, B. 109. ' C. L. P. Act, 1852, b. 112. 
» C. L. P. Act, 1852, 8. in. J» R. 45 H. T., 1868. 
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mediately after the verdict certify on the back of 
the record that the case was proper to be tried by 
a special jury. 

Which of the five modes of trial now described 
shall be adopted is determined in the first instance 
by the notice of trial, which is the first step 
taken towards this central event in the cause. 
If the plaintiff does not give notice of trial withjn 
six weeks from the close of the pleadings the 
defendant may do so,* but for obvious reasons it is 
generally the plaintiff who takes the initiative. 
The notice may be given with the reply or after- 
wards, and is a ten days' notice, unless the 
defendant has agreed to take short notice, that is, 
four days, or has been put imder terms to do so.^ 
The notice is entitled in the cause, and names a 
day of trial either in Middlesex or other county 
before one of the five tribunals specified. A notice 
of trial is given as Form 6 in the Appendix. If 
the plaintiff name a mode of trial other than that 
of judge and jury, the defendant may give notice 
that he desires the action to be tried before that 
tribunal, and if nothing further occurs, that mode 
of trial wiU be adopted. Either party may, 
however, apply for an order to try the case in a 
different mode from that proposed by his 
opponent.^ There is power to direct a trial with- 
out a jury in all cases which might without con- 
sentof parties have been tried without a jury 

■ ■ ■ -r 

* Ord. xxxvi 4, p, 807. ^ Ord. xxxvi 9, p. 308. 

* Ord. xxxvi. 6, p. 307. 
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before the Judicature Acts.*" There is conversdiy a 
general power todirect trial with a jury in all cases^*^ 
and also before a referee or with assessors, subject 
to the right of trial by jury.** There is farther 
power to refer cases to a special or official referee, 
where the parties consent, or when a prolonged 
examination of documents or accounts, or a 
scientific or local investigation is necessary.^* 
Different questions in the action may, if thought 
advisable, be tried by different modes of trial.<i 

The notice of trial being given, the next step is 
to enter the case for trial. This is generally done 
by the party giving the notice of trial, but if he 
neglect to do so on the day of giving the notice, or 
the day after, and the trial is to take place in 
London or Middlesex, the other side may do so 
within four days.'^ If the trial is to take place 
elsewhere either party may enter it." On entering 
the case for trial the party must leave two, 
generally printed, copies of the pleadings in the 
action, one of which is for the use of the judge. 
These copies of pleadings stand in the place of the 
old "nisi prius record," which deserves a brief 
description as the basis of the practice in trials by 

The nisi prius record was a parchment docu- 
ment, containing a transcript of the "issue," that 
is, the pleadings up to their close, and was, in 



•» Ord. xxxvi. 26, p. 310. « Ord. xxxvi. 27, p. 810. 

» Jud. Act, 1878, B. 56. p Jud. Act, 1873, b. 57. 

q Ord. xxxvi. 6, p. 808. ' Ord, xxxvi 14, p. 809. 

■ Ord. xxxvi. 16> p. 809. 
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feu5t, a history of the suit up to the moment of 
trial. It concluded with an award of a " venue," 
that is, a writ commanding the sheriff to summon 
a jury, and with an entry called the "jurata," 
which stated in effect that the proceedings were 
respited till some day therein named, unless the 
judge who was to try the cause should before that 
day come (as he always did) to the place appointed 
for the trial. The day named was the day on 
which according to the ancient practice the case 
would have been tried. 

In very early times, when an issue in fact was 
joined between the parties, it was tried, not as at 
present, before a single judge, but at the bar of 
the Court itself in Term time, as is still sometimes 
done when a trial at Bar takes place. As it was 
required that the cause should be tried by a jury 
of the county where the venue was laid, the Court, 
in order to procure such a jury, issued the writ of 
venire, which commanded the sheriff to have 
twelve good and lawful men from his county 
in Court upon a day there specified to try the 
issue ; and, on that day, anciently, the issue was 
accordingly tried before the full Court, the jurors 
being brought from their own county to the place 
where the Court was sitting. 

When the Court of Common Pleas had become 
stationary at Westminster, this practice became 
a hardship to the parties, witnesses, and jurors, 
whose attendance was requisite, and the Legis- 
lature found it necessary to interfere. This was 
done by utilizing " the justices of assize," who were 
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judges holding the king's commission for the trial 
of the real action of assize, which took place in 
the county in which the land in question lay. 
The " statute of Nisi Prius "* empowered these 
justices to try other issues, and return the verdicts 
into the Court above. In order to enable them to 
do so, the writ of venire was altered, and, instead 
of ordering the sheriff to bring the jurors to the 
Court of Westminster,he was ordered to bring them 
to Westminster on a certain day, " nisi prius," i,e., 
unless before that day the justices of assize came 
into the county, in which case the statute rendered 
it his duty to return the jury, not to the Court, 
but before the justices of assize. Hence it is that 
judges are said to sit at nisi prius, and trials to 
take place at the assizes ; though the real actions 
called assizes long ago became obsolete, and are 
now, indeed, by Lord L3mdhurst*s Act,^ abolished 
altogether. 

Some further considerations demand the atten- 
tion of the parties before the trial. In actions 
which concern lands or messuages, and in which 
it is thought expedient that the jury should 
have a " view," the officer of the Court will, on 
application, draw up a rule for the purpose. Two 
persons are appointed as showers, and six jurymen 
selected as viewers, and the sheriff returns their 
names to the associate for the purpose of being 
called at the trial. Power is also given to either 



• 13 Edw. I. 0. 30. " 3 & 4 WiU. IV. c. 27, s. 36. 
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party to apply for an order for the inspection by 
the jury, or by himself or his witnesses, of any 
real or personal property, the inspection of which 
may be material for the proper determination of 
the question in dispute.^ 

So soon as the action is ripe for trial the parties 
must prepare their briefs and evidence. The brief 
contains a statement of the pleadings, case, and 
evidence, for the information of the counsel em- 
ployed. The evidence will be either oral or 
documentary. Where the attendance of witnesses 
is required the party may procure it by suing out 
writs of " subpoena ad testificandum," copies of 
which must be served a reasonable time before 
the trial on the intended witnesses, their necessary 
expenses at the same time being tendered to 
them. If a witness'^neglect to attend, the plaintiff 
may proceed against him either by way of attach- 
ment, to punish his contempt of Court, or by way 
of action, to indemnify himself from the injury he 
has sustained in consequence of the witness's 
absence. The writ of subpoena may be issued to 
compel the attendance of a witness in any part of 
England, and by means of an order the attendance 
of a witness in Scotland or Ireland may be com- 
pelled.y If the witness be in prison on civil pro- 
cess, a writ of " habeas corpus ad testificandum " 
is the proper mode of obtaining his appearance ; 
and if a prisoner on criminal process, one of her 



» C. L. P. Act, 1864, 8. 58 ; Ord. lii. 3, p. 331. 
y 17 & 18 Vict. c. 34. 
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Majesty's Principal Secretaries of State, or any 
judge of the High Court, may issue a warrant or 
order for that purpose." 

As to documentary evidence if the instruments 
be in the party's own possession, he must be 
prepared to produce the originals, if in that of his 
adversary, he must give him a notice to produce 
them ; and in case they are not produced he will, 
on proof of the notice, be allowed to give secondary 
evidence of their contents, that is, a copy or a 
witness's recollection. The form of a notice to 
produce is given as Form 7 in the Appendix. If 
they be in the hands of a third person the attend- 
ance of that person with them must be enforced 
by a " subpoena duces tecum." The expense and 
difficulty of proving documents are considerably 
diminished by the rule which has of late years 
been introduced, and which is fully recognised by 
the Judicature Acts, compelling the opposite party 
to admit them, or if he refuse and they are after- 
wards proved, subjecting him to the costs of the 
proof, unless the refusal to admit be held reasonable 
at the trial * Moreover, if no notice to admit be 
given, the party who might have given it will not 
be allowed the cost of proving the document unless 
the taxing-master think that it was in fact less 
expensive to prove the document than give the 
notice. The form of a notice to admit is given as 
Form 8 in the Appendix. If either party, on the 

trial of the action becoming imminent, be not 

. ■ ' » ■ ■■ .■ ■ . ■ . I 

» 16 & 17 Vict. c. 30, B. 9. • Ord. xxxii. 2, p. 301. 
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sufficiently prepared with his evidence, he may at 
the last moment, with the consent of his opponent^ 
withdraw the action, usually on the terms of paying 
the costs of the day.^ 

All the preliminaries for the trial being disposed 
of, the action will be tried either at the Sittings in 
London or Middlesex or at the Assizes. During 
the Sittings, the duration of which has already 
been stated, Courts are held both in London and 
Middlesex for the trial of actions by as many judges 
as may be necessary or available. The Assizes are 
held for civil business in each county twice a year, 
and in some counties more often before persons 
appointed under the Queen's Commission, among 
whom are almost always two of the judges of the 
High Court for each circuit. 

The trial takes place before one of the five 
tribunals already described, and the most con- 
venient course will be first of all to describe the 
proceedings at a trial by jury, which is the most 
solemn of all the forms of trial, and afterwards to 
point out in what respect the others differ from it. 

The action, when entered, will be placed in a 
list, and will eventually find its way into the list 
of a particular judge on a particular day, when it 
will be called on in due course in open Court. If 
the plaintiff thereupon appear, but the defendant 
is unrepresented, the plaintiff must prove his 
claim.® If, on the other hand, the plaintiff is 
absent, but the defendant appears, he is entitled 
to judgment dismissing the action, unless he has a 

*» Ord. xxiii. 2, p. 289. • Ord. xxrd. 18, p. 809* 
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counter-claim, in which case he must prove it.*^ 
Judgment so obtained in default of appearance 
may, however, be set aside on terms on application 
within six days either at the Assizes or in Middle- 
sex.* If such failure to appear is a mere accident, 
it is a matter of course to set aside the judgment 
on payment of the costs thrown away.^ If, how- 
ever, both parties appear, and no order has been 
made to put off the trial, or the plaintiff and 
defendant have not agreed to withdraw the record, 
the first step taken is to empanel and swear the 
jury. The jurors summoned, whose names are 
entered in the list or panel, are first called over ; 
but to secure an impartial selection, this is not 
done in their order on the list, but by chance. 
The names of all the common jurymen, or aU the 
special jurymen, as the case may require, are 
written on separate pieces of paper, which are 
placed in a box, and drawn out one by one by the 
associate. The fii*st twelve drawn who answer to 
their names are, subject to challenges, the jury to 
try the case.*^ When the jury is a special jury, 
they have sometimes already gone through a 
preliminary process called nominating and re- 
ducing special jurors, which was formerly practised 
in choosing aU special juries, and which may 
now be ordered to be used for the choice of 
special jurors at the sittings or assizes.^ The pro- 

** Ord. xxxvi. 19, p. 809. • Ord. xxxvi. 20, p. 309. 

' BurgoiTM v. Tayl(yr, 47iL. J. Ch. 642 ; L. R. 9 Ch. D. 1. 

ff 6 Geo. IV. c. 6«, 8. 1 (common) ; 83 & 34 Vict. c. 77, s. 16 
<ip6cial in London and Middlesex) ; C. L. P. Act, 1852, s. 108 
{epecial at the assizes). 
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ceeding takes place before the under-sheriflf or 
secondary in the presence of the parties or their 
solicitors, and is very like the practice in open 
Court, except that numbers corresponding to 
numbers on the panel are put into the box. 
Either party may object to the Qame of a special 
juror, and if he prove him incapacitated, his name 
is set aside, and so toties quoties until forty-eight 
be completed. These forty-eight are further re- 
duced to twenty-four by each party striking oflf 
twelve, and the twenty-four are returned as the 
panel to try the case. These twenty-four go 
through the ordinary process of balloting already 
described to reduce them to twelve.^ 

As the jury are called over, they may, if either 
party object to them, or any of them, be challenged. 
Challenges ^are either to the " array " or to the 
"polls." Challenges to the array are exceptions 
to the entire panel, in consequence of some 
partiality imputed to the sheriff or other officer 
who arrayed it. Challenges to the polls are 
exceptions to particular jurors, and are of four 
kinds : first, " propter honoris respectum," as, if a. 
lord of parliament were to be empanelled : secondly, 
"propter defectimi," as, if one of the jurors be an 
infant, alien, idiot, or lunatic, or have not a suffi- 
cient estate; thirdly, "propter affectum,*' or for 
partiality, and this is either " principal," i.e., carry* 
ing with it manifest ground of suspicion, or " to 
the favour." A challenge is principal when the 

* 6 Geo. IV. c. 60, s. 32. 
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juror is related within the ninth degree to either 
party, or has been arbitrator, or is interested in 
the cause, or has an action depending with one 
of the parties, or has taken money for his verdict, 
or formerly been a juror in the same cause, or is 
master, servant, counsellor, steward or solicitor to, 
or of the same society or corporation with, one of 
the parties; all these are principal causes of 
challenge, which, if true, cannot be overruled, for 
jurors must be "omni exceptione majores." A 
challenge to the favour is grounded only on some 
probable cause of suspicion, as acquaintance, or the 
like, the validity of which is determined by "triers." 
These, if the first juror be challenged, are two 
indifferent persons named by the Court ; if they 
find one man indifferent, he is sworn, and he, with 
the two triers, tries the next, and when another is 
found indifferent and sworn, the two triers are 
superseded, and the two first sworn on the jury try 
the rest. Fourthly, "propter delictum;" this 
species of challenge may take place when the juror 
is tainted by some crime or misdemeanor which 
affects his credit. 

The ceremony of drawing the jury must, if the 
parties require it, take place on the trial of each 
cause ; but they almost always, by consent, allow 
the same set of twelve jurors to try several causes 
successively. If it should happen that, by reason 
of default or challenges, twelve of the jurors con- 
tained in the panel are not in attendance, there 
issues, if the trial be at Bar, a writ of " undecim," 
"decem," or "octo," "tales," according to the 
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number that is required to complete the jury. In 
other cases, the Court, at the request of the parties, 
may oraUy command the sheriflf to name a suffi- 
cient number of men of the county, duly qualified, 
who, if the deficiency be of special jurors, are to 
be taken from the common jury panel. The jurors 
who have made default are, if they can oflfer no 
sufficient excuse, liable to be fined. 

As soon as the jury has been sworn, the junior 
counsel for the plaintiff opens, that is, shortly 
states the pleadings, and the leading counsel on 
that side which has the right to begin proceeds to 
address the jury. This right to begin is frequently 
a matter of the very greatest importance, for it is 
an invariable rule that the counsel who begins has, 
if the opposite side calls witnesses, a right to 
reply : and it is well known from experience, that, 
in a doubtful case, the reply of an able advocate 
frequently determines the fate of the action. So 
important is this advantage that the parties will 
often, either on the pleadings or at the trial, admit 
facts which might fairly be disputed, with the view 
of securing the last word to the jury. 

The question, which side is entitled to begin, is 
governed by the general maxim, "Ei incumbit 
probatio qui dicit, non qui negat ;" for as it is very 
difficult, and sometimes impossible, to prove a ne- 
gative, it is natural that the onus of proof should be 
upon the party asserting the affirmative, and this 
is, generally speaking, the rule of law. For in- 
stance, if, to an action on a promissory note, the 
defendant pleaded "that he did not make the 
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note/' the affirmative being on the plaintiff, it 
would be for him to begin. But, if the defendant 
had pleaded " that he had paid the note/' then the 
affinnative would be on him, and he would begin 
at the trial. However, though the above is the 
general rule, there are exceptions to it. And the 
judges have resolved, " that in cases of slander, 
libel, and other actions for personal injuries, where 
the plaintiff seeks to recover actual damages of an 
unascertained amount, he is entitled to begin, 
although the affirmative of the issue may in point 
of form be with the defendant." And this is the 
same in other cases, where the plaintiff seeks to 
recover unascertained damages. Thus, if to an 
action for improperly dismissing a solicitor's clerk, 
the defendant pleads that the plaintiff was guilty 
of misconduct in the service, the plaintiff is en- 
titled to begin. But if, in an action for damages, 
the damages are ascertained, and the plaintiff has 
a prim«l facie case, on which he must recover that 
amount, and no more, unless the defendant proves 
what he has affirmed in his pleading, then the de- 
fendant begins. It may thus be laid down as a 
general rule that the party entitled to begin is he 
who would have a verdict against him if no evi- 
dence were given on either side. A new trial will 
not be granted because a judge has wrongly ruled 
at nisi prius as to which party was entitled to begin, 
unless such ruling did clear and manifest injus- 
tice. 

The case having been opened, witnesses are 
called for the party beginning, and, in the event 
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of his opponent not announcing at the close of 
the evidence his intention to adduce evidence, the 
counsel for the party beginning sums up the 
evidence, and then the counsel for the opposite 
party addresses the jury. But if he adduces evi- 
dence, he, at the close of the case of the party 
beginning, opens his case, then adduces his 
evidence, and then sums up ; the counsel of the 
party beginning having the right to the reply 
whenever any oral or documentary evidence is put 
in by his opponent.^ 

In the course of the case certain incidental pro- 
ceedings may take place. The first to be noticed 
is an application to adjourn the trial, which may 
be granted, if deemed right for the purposes of 
justice, for such time and subject to such terms 
and conditions as may be thought fit.^ A more 
frequent application is for an amendment of the 
record. It has been already explained, that if at 
the trial any discrepancy appeared between the 
material statement contained either in the plaintiff's 
or defendant's pleadings and the evidence adduced 
in support of them at the triaj, this variance 
was formerly fatal, and the party in whose case it 
occurred failed in the action, although the merits 
might be imdeniably with him. It has been like- 
wise shown how, from time to time, the judge, on 
application by the counsel at the trial, has been 
empowered to amend variances of this sort, and, 
as this power is beneficial to the ends of justice, 
amendments are very liberally allowed.^ 



* C. L. P Act 1854, 8. 18. ' Ord. xxxvi. 21, p. 309. 

^ Ord xxvii. 1, 6, p. 290. 
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If the judge grant an amendment at the trial 
when he ought not, the party injured by it may 
move for a new trial. And it seems that in some 
cases a new trial may also be granted if the judge 
improperly refuse to make an amendment. 

It frequently happens in the course of a trial 
that a party wishes to put in evidence a document 
which is required by law to be stamped, but which 
is insufficiently or not at all stamped, and there 
are important provisions to enable him to do so. 
All documents not properly stamped, except 
those which cannot by law be stamped after the 
execution thereof, upon payment of the duty and 
a penalty, may be read in evidence on the trial of 
a cause, upon payment to the officer of the Court 
who has to read the document at the trial, of the 
amount of duty and penalties payable for stamp- 
ing such document. If the document has not a 
sufficient stamp, the deficiency only has to be 
paid with the penalties. No new trial can now 
be granted by reason of the judge having im- 
properly ruled that the stamp upon any document 
is sufficient, or that the document does not re- 
quire a stamp.^ 

Formerly a not uncommon incident of a trial 
by jury was the tendering of a bill of exceptions. 
It occurred when the counsel for either party was 
dissatisfied in point of law with the direction of 
the judge to the jury, or with his rejection or ad- 
mission of evidence, A short note of the points 
was tendered to the judge, and afterwards reduced 

1 C. L. P. Act, 1854 88. 28, 29, and 31. 
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into the form of a special case, which, by virtue of 
the statute of Westminster the Second, the judge 
was bound to seal. Error was then brought on 
the judgment whereupon the bill of exceptions 
was considered by the Courts of Error. By the 
Judicature Act of 1875, bills of exceptions are ex- 
pressly abolished,"^ but not so as to prevent either 
party insisting on the whole question being left to 
the jury with a proper direction, such right to be 
enforced by motion in the High Court of Justice 
or Court of Appeal, founded on an exception 
annexed to the proceedings.** 

It sometimes happens that, instead of going on 
to verdict, the trial is suddenly put an end to in 
a mode not requiring the intervention of the jury. 
This may happen in four different W€bys: first, 
by the plaintiff's suffering a " nonsuit ;" secondly, 
by the parties agreeing to "withdraw a juror;" 
thirdly, by the judge « discharging the jury " from 
finding any verdict; or fourthly, by a reference 
to arbitration. 

With regard to a nonsuit, the word is derived 
from the Latin " non sequitur,*' or, more nearly, 
from the French " ne suit pas," because the plain- 
tiff does not follow up his suit to its legitimate 
conclusion ; for, in the ancient times, before the 
jury gave their verdict, the plaintiff was called 
upon to hear it, in order that, if it proved adverse 
to him, he might be held answerable for the fine 
which was in those days levied upon an unsuccess- 



Old. Iviii. 1, p. 839. " Jud Act 1875, i. 22. 
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ful plaintiff. If lie did aot appear when thus 
called on he wa« nonsuited, that is, adjudged to 
have deserted his action, and the Court gare judg^ 
ment against him for his default. And hence 
proceeds the ceremony which takes place even at 
this day, of calling the plaintiff to come into the 
Court when ahout to be nonsuited 

Another consequence of the ancient practice ia, 
that a plaintiff cannot be nonsuited against his 
will ; for a default is, in the nature of thingsi 
voluntary, and, when he is called on to appear, he 
may, if he thinks fit, make answer by his counsel^ 
and, if he do, there can be no nonsuit ; and al> 
though it is usual, and certainly highly prop^, 
&r the plaintiff's counsel to yield to the opinion 
of the judge, when the latter intimates that his 
case is not made out, and that he ought to sufiCet 
a nonsuit, ertill there hare been instances in which 
the plaintiff's counsel have p^rsJBted in appearing 
and have even gained a verdict by their pertina^ 
city.^ It is, however, obviously dangerous to the 
interests of a dient to resi^ the judge when. h^ is 
of opinion that there ought to be a notisuit ; for, 
if the plaintiff disregard the intimation, he is 
certain to direct the jury to find a verdict 4br the 
defendant. Formerly there was always thisad^ 
vantage in a nonsuit, that although the party non- 
suited had to pay costs, he might afterward^ bring 
a fresh action, while a verdict (or the (iefendant 
W4,3 in general final, ccording to the present 
I ■■ I ■ I .1 

• S^e Munckin y. Clementf 1 £. & A> 252. . 
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practice^, a nonsoit is equivalent to a verdict on 
the merits, but the judge has |)ower to order that 
it may hssve the same effect as before.? This 
power is generally exercised when there appears a 
probability of the plaintiff obtaining fresh evidence', 
land there is no reason to the contrary. 

The " withdrawal of a juror " takes place when 
ireither party feels sufBcient confidence to render 
lim anxious to persevere till verdict. In such 
■4!saae, they may, by consent, for it cannot be done 
otherwise, withdraw a juror, and as that leaves the 
jury incomplete, there can be no verdict, and the 
trial comes to an :end. The withdrawal of a juror 
in this way alw^ays puts an end to the cause, and if 
-the :action be afterwards proceeded with, an- ap- 
plication may be made to the Court or a judge to 
«tay the proceedings. 

It sometiines becomes necessary to discharge the 
jury, either on account of the sudden illness of a 
juryman,^ or becai^se they cannot agree ; in which 
oase, when there is no hope of their resolving on a 
verdict, it is now the practice to discharge them,, 
though the judge hp^s power, still existing because 
vsever exercised, to eahy them round the circuit, 
iroin town to town, in a cart. 

As to a reference of the cause to the arbitration 
of a special or official referee, this happens when 
the issue involves some complicated questions of 
accounts or boundary, which it would not be easy 
to render intelligible to the jury, or where there 

■ I I ■ .1 « I M P ^ . I . — — ■■■''■ ■ ■■ 

P Ord. xH. 6, p. 319. 

' jR, V. Edieqrdi, 3 Capap- 207. 
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are a number of conflicting claims, some perhaps 
legal and some equitable, all of which ought to be 
considered and decided before a final and satis- 
factory settlement of the whole litigation can be 
arrived at. 

When the progress of the trial is not arrested by 
any of these occurrences, the evidence being heard 
and the counsel on both sides having addressed the 
Court the judge sums up the evidence to the jury, 
who then return their verdict. The verdict may 
be either general, that is, for the plaintiff or for 
the defendant, or special, that is, finding certain 
facts and leaving the Court to apply them. 

The judge then usually directs the judgment to 
be entered according to the legal result of the 
verdict. He may, however, if he think fit, ad- 
journ the case for further consideration. This 
happens when there is a doubt as to the effect on 
the result of the finding of the jury, or some 
question of the construction of a document is neces- 
sarily involved, and the judge desires to discuss 
that question more at leisure. The Rules, as 
amended in December, 1876, provide for the judge 
entering no judgment, but leaving either party to 
move for judgment before a divisional Court, but 
as this provision seems inconsistent with the 
Appellate Jurisdiction Act, 1876, which provides 
that all business arising out of an action shall be 
disposed of before a single judge, it is seldom 
brought into use.^ 

There is, however, a mode, still open to the 

' I — -■ ■ ■ — ■■ .. — 
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parties, of obtaining the decision of a divisional 
Court on the law of the case. They may agree 
that the jury shall find a verdict subject to 
a special case, an expedient for obtaining the 
decision of the Court already referred to as 
open to the parties at any earlier stage of the 
arCtion. They must now also agree that the 
special case be heard before a divisional Court.' 
In general, where it is intended that a verdict 
shall be so taken, evidence is given at the trial by 
each party to prove the facts upon which he 
relies, and if there is any disputed question of 
fact, it is determined by the jury. After the trial 
the case is drawn by the junior counsel for the 
plaintiff, and settled by the junior counsel for the 
defendant ; and if any difference arise between 
them as to the form of the case, the judge who 
tried the cause will upon summons, and being at- 
tended by the junior counsel on both sides, settle 
the case from his notes. When the case is settled, 
it is argued like a demurrer, and the verdict is 
finally entered for which ever party the Court 
deems entitled to succeed. These special cases are 
not a very recent invention, for Mr. Justice Buller 
remarks, in 3 Tr. 131, that there is an instance 
of a special case having been granted as long ago 
as the reign of Charles the Second. 

The direction of the judge for the entry of judg- 
ment is recorded by the associate in a book kept 
for the purpose. If the judge so direct, the find- 
ings of the jury will be recorded in the same 

' Old. IviiA. 1, p. 338, 339. 
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book, in which also Bixy ceitificates gmnted by the 
judge are to be entered.. 

At this point in the trial the important question^ 
of costs arises. In very ancient times no costs 
were given in the Courts of Law, but by the 
Statute of Gloucester" and other early statutes the 
successful party in the Courts of Commotn Law in 
almost all. actions invariably obtained his costs^ 
In the Court of Chancery, on the other hand, the 
costs, had always been in the discretion of the 
judge. The rule, in the Supreme Court of 
Judicature follows that of the Court of Chancery, 
a general discretion being given to the judge 
subject to the right of such persons as mortgagees 
and trustees to have their costs out of a .particular 
fund, and to. a prima facie nile, the reason for 
which is by no means obvious, that where the 
case has been tried by a jury the successful party 
has his costs unless he is deprived of them 
by the judge at the trial or a Divisional 
Court for good cause shown.* There are^ 
also certain Acts of Parliaanent which further 
modify the general discretion of the judge, the 
most important of which are the County Court 
Acts, the material sections of which are expressly- 
retained by the Judicature Acts, in respect of 
actions in which relief could be given in the 
County Court.^ In order to discourage the prose-^ 
cution. of actions for small sums in the High Couxt^ 
it is provided that if the plaintiff in an action of 
contract recover no more than £20, or £10 in a,n 

• 6 Edw. I. c. 1. » Ord. It. p. 336. 

» Jud: Act, 1873, 8. 67. 
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action of toart, he shall not recover his costs unless 
the judge certify that there was sufficient reason 
for bringing the action in the High Court * There 
has been much dkeussion as to the boundaiy line 
between tort aodd contract under this deotion, and 
the Court of Appeal, reversing the judgment of the 
Conunon Pleas Division, have held in an action 
brought for the wrongful detention of a picture, in 
which the jury gave the plaintiff JElO only, that he 
was entitled to costs without a certificate/ In ihe 
same way in actions over which the Admiralty 
Court had jurisdiction, if the plaintiff in the High 
Court do not recover more than he might hav«e 
recovered in a County Court, or if in an action of 
salvage the value of the property saved do not 
exceed £1000, the plaintiff cannot have his cof^ts 
unless the action be brought under an order of 
the High Court or a County Court, or unless the 
judge certify that it was a proper Admiralty cause 
to be tried in the High Court.' But these provi* 
sions do not apply to the costs of a counter-claim, 
although maintained to the extent of jflO only, as 
the defendant did not select the tribunal * 

By other statutes, passed in order to discourage 
frivolous actions of tort, but not referred to in the 
Judicature Acts, further limitation was placed on 
the right of the successful party to his costs. In 
any miction of trespass, or trespass on the case, if 



» 30 & 31 Vict, c. 142, B. 5. 

y Bryant v. Herbert, 47 L. J. C. P, 670 ; L. B. 3 C. P. D. 889. 

■ 31 & 82 Vict, c* 71, 8. 9. 

« Blake v. AppUyordi 47 X. J.' Ex, 406{ L. R. ff C. P. D. 195* 
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the plaintiff recovered less than forty shillings 
damages, he was not entitled to recover costs unless 
the judge certified that the action was brought to 
try a right besides the mere right to damages.^ In 
an action of slander, where the plaintiff recovered 
less than forty shillings, he was, with significant 
irony, allowed by a Statute of James I. to recover 
only as much costs as damages, and he lost even 
this small satisfaction unless the judge certified 
under the preceding statute.^ It was for some 
time a moot question whether these last-named 
statutes were still in force since the Judicature 
Acts, but it is now settled by a decision of the 
House of Lords^ that they are implicitly repealed. 
If, therefore, the action is one in which relief 
cannot be given in the County Court, so that the 
sections as to recovering a minimum which are 
expressly retained by the Judicature Acts do not 
apply, the successful party now obtains his costs, 
unless for good cause shown the judge certify to 
deprive him of them. What cases are excluded 
from the operation of the County Courts Acts by 
the words " in which relief can be given in the 
County Courts'' is not quite clear, but the County 
Courts have at present no jurisdiction to try actions 
for breach of promise of marriage, malicious pro- 
secution, slander, libel, or seduction. 

The actual amount of costs is afterwards deter- 
mined by the taxing master. The party entitled 
to costs gives notice to the opposite i>arty, and the 

^ Ski Vict, 8. 24. « 21 Jac. I. c. 16. 

^ Gamef v. Bradley, 48 L. J. Ex. 186, L. B. 8 App. Gas. 944. 
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propriety of his charges is determined according 
to the scale provided by an Order in Council made 
under the Judicature Acts. The taxation of the 
master may be reviewed by a judge or divisional 
Court. 

Such being the procedure at a trial by jury, the 
proceedings where another mode of trial is adopted 
differ very little from it. The most important of 
the other modes of trial is the trial before a judge. 
This proceeds precisely as before a jury, so far as 
circumstances admit, but it often happens, espe- 
cially in the Chancery Division, that at a trial 
before a judge the evidence has been taken by 
affidavit, and is not given orally, or the witnesses 
are only cross-examined. A trial before a referee 
is conducted in the same manner as a trial before 
a judge, and the referee has the same power as a 
judge, except that he cannot commit for contempt. 
A referee may submit any question to the Court, 
or state any facts specially for its opinion, and the 
case may be sent back to him, or the case decided 
by the Court on the evidence taken before him.* He 
may hold the trial where he thinks most conve- 
nient, and adjourn it from one place to another 
and have any inspection or view which may be 
necessary. He must sit " de die in diem " unless 
otherwise directed. 

Another form of trial, which is conducted in a 
similar way to the trial of the action, is a trial under 
a writ of inquiry. This writ issues upon interlo- 
cutory judgment being entered, tha^t is, a judg- 

• Ord. xxxvL 34, p. 312. 
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ment that the plomiaff. reoova: daniages vdthout- 
naming tbe. aixK>uiit, I&terlocurMiiy judgment is 
en^tered where the defendaot && to Appeax , or fails 
to deliver his defence in saa. action for unliiq[iiidated 
damages. Formerly a writ of inquiry was the only 
mode of ascertaining the quankun of an interlo> 
cutoiy judgment, exoept in some few cases in 
which the master was aUowed te eompute them, but 
now the damages may, imder an order, be ascer- 
tained by any of the five modes of trial in use in 
the High Court/ A writ of inquiry commands 
the sheri£f to inquire what the damages are by a 
jury, and return the inquisition to the Court. 
The sheriffs deputy sits as judge, and sums up the 
evidence to the jury, and when he has returned his 
inquisition, final judgment is given that the plain- 
tiff do recover the amount assessed. Final judg- 
ment is entered and execution issued at. the ex- 
piration of four days from the return, unless the 
oflScer before whom the writ is executed certify 
that, in his opinion, judgment ought not to be 
enured till the defendant has had an opportunity 
to apply to the Court to set aside the assessment 
and grant a new writ.» Execution may also be 
stayed by an order, and even after entering judg- 
ment and issuing execution, judgment may be 
vacated, and the execution set aside for the pur- 
pose of granting a new writ of inquiry, if justice 
appear to require it. 



■» " ^ 
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CHAPTER VIH. 

MOnoKS AtTER TRIAL AND ENTRY OF JUli^MElrr; 

The history of the great . majority of, actions 
ends with the trial, but cases of difficulty, or 
importance have often to be discussed again after- 
wards. Sometimes this discussion is in the nature 
of an appeal from the judge, referee, or. jury who 
tried the case, and takes place before a^ divisional 
Court composed of several judges, but sometimes 
it has been reserved by the judge at the trial for 
further argument before himself. 

We have already seen that in some cases the 
judge abstains from ordering judgment to be 
entered at the trial, but adjourns the cg^e.. In this 
event the ^tion comes on again upon further con- 
sideration.* No formal procedure is provided for 
this step in the cause, but the judge gives notice 
of the day when he will hear the case. There^ 
upon a formal argument takes place upon the 
question of law involved, the plaintiflf usually 
beginning and having a right of reply, and the 
judge gives such judgment as the finding of the 
jury and the law of the case appear to warrant.* 

Upon further consideration questions like those 
formerly raised on motions for judgment non 
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obstante veredicto and in arrest of judgment 
may now be raised. 

A motion for judgment non obstante veredicto 
was one which was only made by a plaintiff. 
There is no instance to be found in the books of 
such a judgment having been awarded at the in- 
stance of the defendant. It was given when^ upon 
an examination of the whole pleadings, it ap- 
peared to the Court that the defendant had ad- 
mitted himself to be in the wrong, and had taken 
issue on some point, which, though decided in his 
favour by the jury, stiU did not at all better his case. 

A motion " in arrest of judgment" was the exact 
reverse of that for judgment non obstante vere- 
dicto. The applicant in the one case insisted that 
the plaintiff was entitled to the judgment of the 
Court, although a verdict had been found against 
him. In the other case, that he was not entitled 
to the judgment of the Court, although a verdict 
had been delivered in his favour. Like the motion 
for judgment non obstante veredicto, that in arrest 
of judgment must always have been grounded upon 
rsomething apparent on the face of the pleadings. 
Under the altered and less strict system of plead- 
ing now in use with its ample powers of amend- 
ment and the complete authority given to the 
judge at the trial, questions such as those raised 
by these motions are much less frequent if not 
altogether disused. 

Further considerations also take place when 
inquiries, accounts, or issues have been ordered to 
be made, taken, or tried, and the matter comes 
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before the judge a second time to give effect to 
what has been done in the meanwhile. This form 
of further consideration is frequently used in the 
Chancery Division.^ 

If the unsuccessful party is dissatisfied with the 
verdict of the jury, his course is to move for a 
" new trial." This proceeding is most common in 
actions which take place in the Queen's Bench, 
Common Pleas and Exchequer Divisions of the 
High Court. The motion is not made on notice 
to the other side, but the party moving is required 
to make out a prim& facie case for disturbing the 
verdict before the other side is called upon. He 
must apply to a divisional Court for a rule nisi if 
the trial took place in London or Westminster 
within four days from the trial or the first sub- 
sequent day on which a divisional Court is sitting. 
If the trial took place elsewhere the motion must 
be made within seven days after the last of the cir- 
cuits during which the trial took place has ended, 
or within the first four days of the following sittings 
if the circuit ended in vacation or a week before 
vacation.® The rule calls upon the opposite party 
to show cause, at the expiration of eight days, or 
so soon as the case may be heard, why a new trial 
should not be directed on a specified ground or 
grounds. The case is then placed in the new trial 
paper, and is reached in due course. The counsel 
for the party served with the rule first shows 
cause.; his opponent supports the rule, and judg- 

» Ord. xL 10, p. 318. « Ord. xxxix. 1 », p. 815. 
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meat, either disduurging the rule or making' it 
absolute, is thou delivered by the judges. 

A new trial may be obtained in the case of a 
trial before a judge without a juiy, except, that 
the judge's decision cannot be impeached as 
against the weight of evidence.^ Where the trial 
is before a referee, his decision is subject to be set 
aside by the Court, but not formally on a motion 
for anew trial* But motions for a new trial most 
usually take place when the action has been tried 
by a jury; and the whole law on the subject is 
formed with reference to this mode of trial. 

The first reported case of a motion for a new 
trial is that of Wood v. Ounston, Styles, 462, 
which took place in the year 1665. In ancient 
times the mode of impeaching the* verdict, if not 
warranted by the evidence, was most extraordinary. 
It was supposed that if twelve men gave an imtrue 
verdict, they must have been actuated to do so by 
corrupt motives ; and, therefore, the unsuccessful 
party was at liberty to sue out a writ called a 
writ of attaint, which, at first, applied to real 
actions only, but was extended by a statute of 
Edward the Third' to all actions whatever. Under 
the authority of this writ of attaint, a juiy of 
twenty-four men was convened to try the validity 
of the first verdict ; the same evidence only was 
allowed upon the second trial as had been given 
on the first; and if, upon the second trial,' the 



-t-^ 



* C. L. P. Act, 1854, s. 1. 
• Jud. Act^ 1 873, * 58. « 84 Ed. HI. c. 7. 



GB0U1ID8. FOU A K£Vr IBML. 150 

jury of twenty-foar returned a verdict contrary to 
thatof th^ jury of twelve^jaotonly was thefirst verdict 
set aside, but the Court pronounced upon the jury 
who gave it judgment^ " that they should lose alL 
civil rights.and be perpetually infsimous; that they 
should forfeit all their goods, and the profits of 
their laacb ; should he themselves imprisoned, 
their wives and children, driven out of doors, their 
houses razed, and their lands wasted." Although 
this proceeding, as may be supposed, became- 
obsolete as civilization progressed, yet there are 
instances of its having been resorted to in the 
reign of Elizabeth, and it wad not formally 
abolished until the reign of George the Fourth.^ 

When this barbarous process fell into disuse,. 
the Courts finding it absolutely necessary that. 
some mode should exist of rectifying the. errone^y 
ous verdict of a jury, began to listen to the^pph^t 
cations which have now become frequent ,fQr new. 
trials, and they founded their power of doing so. 
on the principle that if the jury gave a .wrong, 
verdict, that woidd not warrant them in pro- 
nouncing an iniquitous judgment ; and, therefore, 
if there appeared reason to fear that suc!^ would 
be the consequence, they had a right to refer the 
cause to another examination. Accordingly, a 
motion for a new trial may now be made on any 
ground which raises a fair probability that the 
verdict at the first trial was erroneous. 

The most important of the grounda on. which 

*'■ . ''■ i '■ ' ' ' — ' " '■ < ■■ — ■ ■■ ■ 
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an application for a new trial is based are, that 
the judge who tried the cause misdirected the jury 
in point of law, or admitted evidence which ought 
to have been refused, or rejected evidence which 
ought to have been admitted ; for. in such cases, 
as the jury have been misinformed of the true 
point they were convened to try, or have been 
deprived of proper, or furnished with improper, 
materials to build their conclusions on, it cannot 
be expected that they should have returned a 
proper verdict. 

Applications for a new trial for misdirection 
raise questions in every branch of substantive law, 
and the admission or rejection of evidence involves 
the whole subject of the law of evidence. It was 
formerly held that, as it was impossible to estimate 
the precise eflFect which an additional fact, however 
trivial, may produce upon the minds of others, 
there ought, if the evidence improperly rejected 
could have had any effect whatever on the jury, 
to be a new trial. In the same way, where there 
was a misdirection on a point immediately in issue, 
a new trial was a matter of right. Now, however, 
a new trial will not be granted either for mis- 
direction or the improper admission or rejection of 
evidence, unless some substantial wrong has been 
produced by it.*^ 

The Court will sometimes grant a new trial 
because the defendant received no due notice of 
trial. A new trial may also be granted on account 
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of the misbehaviour of the successful party. In 
a reported case, handbills, reflecting on the plain- 
tiff's character, had been distributed about the 
Court, and even shown to the jury.* So if any 
of the jury have misbehaved, as by casting lots to 
determine the verdict, it is a ground for a new 
trial.^ But the Court will never permit jurors to 
make affidavits disclosing their own misbehaviour, 
although affidavits of jurors as to what took place 
in open Court on the delivery of the verdict are 
receivable, or it seems, to defend themselves from 
a charge of personal misconduct.^ 

Another ground on which a new trial is some- 
times allowed is that of excessive damages. In 
actions, indeed, for personal torts, such as slander, 
or malicious prosecution, and especially in actions 
for criminal conversation or seduction, the Courts 
are extremely averse to grant a new trial on this 
ground, unless the damages given are perfectly 
outrageous.™ New trials have been granted also 
when the verdict has been obtained by surprise, 
or the witnesses for the prevailing party are 
manifestly shown to have committed perjury. In 
short, whenever it can be made out to the satisfac- 
tion of the Court that justice and fairness require 
that a new trial should be had, there the applica- 
tion may be made, and it is in the power of the 
Court to accede to it. 

* CotUr V. Merut, 3 B. & B. 272. 
^ Bamadge v. Ryan, 9 Bing. 333. 

* See VaiH v. Delaval, 1 T.R. 11. 

~ See Price v. Seveme, 7 Bing. 316 ; Chilvers v. Greaves, 6 M. 
A G. 578 ; Creed v. Fiaher, 9 Ex. 472. 
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One of the commonest grounds on which new 
trials are applied for is, that the verdict has been 
either against the weight of the evidence, or with- 
out any evidence at all. Where there was no 
evidence at all to warrant the conclusion come to 
by the jury, the Court will always grant a new 
trial But where there was some evidence upon 
the winning side, they interfere, if at all, with great 
reluctance, considering that where there is conflict- 
ing testimony, it is the province of the jury not 
the Court to strike the balanca Still, if the judge 
who tried the cause express dissatisfaction with the 
verdict, it is usual, out of respect for his opinion, 
to submit the case to the investigation of another 
jury. It is also a general,, though not inflexible 
rule, that a new trial will not be granted on this 
ground, unless the judge does declare himself dis- 
satisfied with the verdict. But to prevent litigious 
persons from forcing others into expenses wholly 
disproportionate to the real importance of the con- 
troversy, the Courts have established a rule that 
they will not grant a new trial on the ground of 
the verdict being against the weight of the evi- 
dence, where the damages or matter in dispute was 
less than twenty pounds, and no permanent right 
in question.^ This rule is sometimes, but very 
seldom, departed from. In a case in the Exchequer, 
where the verdict was for a sum not exceeding 
twenty pounds, a new trial was granted, the judge 
expressing himself dissatisfied with the verdict, 

" Bryan v, PkUijft, 1 Cr. k Mee 26; WUliams v. Evans, 2 M. 
& W. 220. 
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aad-rthere being an. tincontradicted affidavit^ that* 
before the defendant's c^^^ had been heard, one of 
the jurymen had said,/' The parson," meaning the 
defendant, "will get served out."° This rule i& 
not applicable to cases where the new trial is 
moved for on the ground that the learned judge, 
who tried the cause misdirected the jury, or received 
improper or excluded proper evidence ; because it 
is looked upon as of importance to the public that' 
the erroneous exposition of the law, emanating 
from so high a source, should be corrected, and not 
allowed to ripen into a precedent. 

A motion for a trial " de novo," formerly called 
a " venire de novo," is a proceeding very similar to 
that for a new trial, and its efifect, if granted, i& 
identical; for when a trial de novo is awarded,, 
another trial of the cause is had, as if a rule for a 
new trial had been made absolute; and indeed the 
old name of the proceeding itself so signifies, for 
the words venire de novo meant no more tlian that 
a new venire or jury process is to be directed to 
the sheriff. Still there are several distinctions 
between a motion for a trial de novo and for a new 
trial. The new trial is grantable for any reason 
which renders it right, fit, and just that the first 
verdict should undergo revision. It is otherwise 
with the award of a trial de novo, which is a 
proceeding far more ancient than the motion for & 
new trial. In cases where it is grantable, the 
Court is bound to grant it, and can* exercise no 

■ ■ ■ y 

• AUum y. BouUbte, 23 L. J. Ex. 208. 
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discretion on the subject. Those cases are com- 
paratively few in number, and the grounds for 
awarding it are not, as in many of the instances in 
which a new trial is granted, of an equitable 
description, but are of a more technical sort, such 
as the wrongful disallowance of a challenge, or 
some defect in the finding of the verdict, which 
renders it uncertain and ambiguous. Nor can the 
Court, as can sometimes be done in the case of a 
new trial, impose any condition on the party 
claiming the trial de novo.P 

The Courts have power to grant successive new 
trials of the same action, and they will do so where 
the justice of the case obviously requires it, though 
it is a power which they are in the habit of exer- 
cising sparingly and with reluctance.^i 

The trial having taken place, and any motions 
subsequent to the trial having been made, the next 
step is the entry of judgment. This is done by 
the oflBcer in charge of the Judgment Book, to 
whom must be delivered a copy of the pleadings 
in the action,'^ and, if the judgment was ordered 
to be entered at the trial, the Associate's certificate, 
or the order made, if the judgment were given on 
motion, or any other necessary document, verified, 
where required, by affidavit in regular form." The 
date of the judgment is the day on which it was 
delivered when pronounced in Court,* and the day 

I n'l — - - Ti 11 11, . - 

"* See Witham v. Zeww, 1 Wils. 48, and Edwards v. Brown, 1 
Tyrw. 281. 

'^ Fox ▼. aifton, 9 Bing. 115. ' Ord. xli. 1, p. 318. 

• Ord. xll 4, 5, p. 319. • Ord. xH. 2, p. 319. 
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on which the requisite documents are left with the 
officer in other cases.^ Forms of judgment are 
given as Forms 10, 14, and 19 in the Appendix. 

« Ord. xli S, p. 819. 
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CHAPTER IX. 

SUMMARY PROCEEDINGS. 

Hitherto we have been foUowmg the progress 
of an action in its ordinary course through the 
pleadings and trial to judgment, but it often 
happens that the due sequence of proceedings is 
interrupted, and judgment obtained, or the action 
otherwise disposed of, without the regular proce- 
dure being gone through. The commonest of these 
sujnmary proceedings is obtaining judgment by 
default. 

Judgment by default is obtained when one 
party neglects to take a step in the action which 
he is bound to take according to the rules of pro- 
cedure. This frequently happens at the very 
first step, and judgment is entered in default of 
appearance. If the defendant does not enter an 
appearance in the prescribed manner within the 
eight days named in the writ, the plaintiff may 
enter judgment against him. In the same way 
judgment may be entered by the plaintiff in 
default of the statement of defence due from 
the defendant.* Conversely, if the plaintiff do 
^1 - - ' ■ 

• Ord. xxix. p. 293. 
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not deliver a statement of claim within the six 
weeks allowed, the defendant may apply to have 
the action dismissed with costs for want of pro^ 
secution.^ 

Judgment by default is either final or interr 
locutory, according to the nature of the action. It 
is final when the plaintiff's claim is for a debt or 
liquidated demand only.^ If theore be a claim for 
damages or detention of goods, the judgment is 
interlocutory, and a writ of inquiry generally issues 
to. assess the damages or the value of the goods, o^ 
the assessment may be made under an order by 
any of the modes of trial in use in the Court.^ lu 
an action for the possessicm of land, judgment by 
default .is to the effect that the plainti^ recover 
possession of the land,^ and if there be a claim 
for me$ne profits^ arrears of rent, or damages for 
breach of covenant, final judgment may be entered 
for the land, and interlocutory judgment for the 
rest of the claim/ Similarly, final judgment may 
.b,e entered for want of a defence in respect of a 
liquidated -demand, and int^locutc«y judgment in 
respect of damages, where both claims have been 
joined in one action.^ The effect of default in 
Probate actions, and actions assigned by the Judi- 
cature Acts to the. Chancery Division, and all other 

■■■T'— '■■■^« lllllil ■ D i-.i.. ... I .1.1 I II ,. . . 

b Ord. zzix. 1, p. 293. 

* Ord. xiii. 8t»ppe«^rftnce), p» 2(57; Ord. xxix. 2 (defence), p. 294. 
• "* Crd. xiii. 6 (appearance), p. 268; Ord. xxix. 4 (defence), p. 294. 

• Ord. xiii. 7 (appearand), p.^ 269; Ord. xxix. 7 (defence), p. 295* 
' Ord. xiii. 8 (appearance), p. 269; Ord. xxix. 8 (defence), p. 295. 

«f Ord. xxix. 6,.p. 294; 
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actions not expressly mentioned, is not to allow 
judgment by default, but to allow the action to 
proceed notwithstanding, and to be entered on 
motion for judgment^ Where an account is 
claimed by endorsement on the writ, and default 
of appearance is made, an order for an account 
may be made immediately, based on an affidavit 
proving service of the writ, and stating the grounds 
of the claim,* 

On entering judgment by default of appearance, 
an affidavit of the service of the writ must be filed.^ 

Where the writ is specially endorsed, final judg- 
ment by default of appearance may be at once 
entered for the amount claimed, with interest and 
costs.^ Where the writ is not specially endorsed 
but the action is for a liquidated demand, an 
affidavit stating the particulars of the claim 
must be filed, as well as the affidavit of service, 
when judgment for the amount claimed and costs 
may be entered in eight days."" 

Where default is made in any pleading subse- 
quent to the statement of defence, as if the plain- 
tiff do not deliver a reply or demurrer, or any party 
do not duly deliver any subsequent pleading, the 
pleadings are taken to be closed, and the state- 
ments of fact in the last pleading admitted.^ After 
the close of the pleadings a summary remedy is 

given to the defendant by way ofmotion to dismiss 

' ■ ' * 

^ Old. ziiL 9 (appeannoe), p. 269 ; Ord zxiz. 9, 10 (defence), 
p. 295. 
« Ord. XV., p. 271. * Ord, xiiL 2, p. 267. 

Ord. ziii 8, p. 267. » Ord. ziiL 5, p. 268. 

* Ord. zxiz. 12, p. 295. 
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the action for want of prosecution if he prefers that 
course to giving notice of trial For instance, if 
the plaintiff does not reply within the prescribed 
three weeks, the pleadings are closed, and the alle- 
gations of fact in the statement of defence are 
taken to be admitted. Thereupon, if the plaintiff 
does not within six weeks give notice of trial, two 
courses are open to the defendant. He may either 
give notice of trial himself,** or may move to have 
the action dismissed for want of prosecution.^ If 
he succeed in the latter course, the dismissal of the 
action is no bar to a second, and both courses are 
subject to be met by the plaintiff appl3dng for 
leave to deliver his reply. 

Sometimes default is made by some defendants 
but not by others. In this case, formerly, the 
plaintiff in an action of contract could not issue 
execution against the defaulters imtil he had re- 
covered judgment against the others, because if a 
verdict were eventually returned in favour of any 
defendant, it was held to accrue to the benefit of 
all. Now, however, the plaintiff may issue execu- 
tion against the defaulters at once, and proceed 
with his action against the others if he think fit.^ 
Where default is made by some out of several 
defendants, in any action for damages, inter- 
locutory judgment may be signed against the 
de&ulters, and the damages will be assessed at 
the time of the trial of the action, unless otherwise 

ordered.' 

-• ■ II I — I ■ ^ I I III I ' 

• Ord. xzzvl 4, p. 807. ' Ord. xxxvi. 4 a, p. 807. 

« Ord. zlii 4, p. 268. ' Ord. zxix. 5, p. 294. 

I 
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Sometimes judgment is allowed to pass by 
default by arrangement between the parties. This 
happens when the defendant has no defence to 
the action, and agrees to the plaintiff entering 
judgment against him on the terms of his giving 
time for the payment of the debt and costs. Such 
arrangement can be carried out by the defendant 
executing a " warrant of attorney " or a " cognovit 
actionem," or by consenting to a judge's order 
being drawn up, authorizing the plaintiff to sign 
judgment. These methods of proceeding are sub- 
ject to many abuses, and have been regulated by 
statute from time to time for the protection of the 
debtor. The warrant of attorney or cognovit must 
be witnessed by a solicitor, who must be present 
on behalf of the person giving it, to inform 
liim of the nature and effect of the warrant 
or cognovit. This is necessary, althouglL the 
person executing the warrant of attorney or 
<^ognovit in fact understands the nature and effect 
of it." The warrant of attorney or cognovit, or a 
true copy, must be filed with an officer of the 
Court within twenty-one days after its execution, 
otherwise it will be deemed fraudulent and void ; 
and if the warrant of attorney or cognovit was 
given subject to any defeasance or condition, such 
defeasance or condition must appear. In actions 
where the defendant has appeared by solicitor 
the consent to the judge's order authorizing the 
plaintiff to sign judgment must be given by the 

■ 32 & 33 Vict. c. 62 ; Pebtor's Act, 18©9, 88. 24, 25. 
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defendant's solicitor or agent, and where the 
defendant has not appeared, or has appeared in 
person, the order cannot be made unless the 
defendant attends the judge and gives his con- 
sent in person, or unless his written consent be 
attested by a solicitor acting on his behalf ; except 
in the case where the defendant is a barrister, 
<Jonveyancer, spedal pleader, or solicitor.*^ The 
judge's order should be filed in the same way as a 
waiTant of attorney or cognovit. 

Where a judge's order authorizing the entry of 
judgment or the issuing of execution is made by 
consent, whether subject to any defeasance or 
condition or not, the order must, together with 
an affidavit of the time of consent being given, . 
and a description of the residence and occupation 
of the defendant, be filed with an officer of the 
Court within twenty-one days after the making of 
the order, otherwise the order and any judgment 
and execution signed and issued thereon are 
Toid. 

A judgment by default is always liable to be 
sset aside by an order on such terms as to costs or 
otherwise as may be thought fit. This is done in 
the exercise of what in the Courts of Common 
Law was called then* equitable jurisdiction. In a 
proper case the Court will always interfere to 
prevent its rules and its authority, created as they 
are for the advancement of justice, from being 



* R. 156, 157, H. T., 1853. 
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perverted and abused, so as to produce injustice 
and oppression. It is plain that the administra- 
tion of the laws would be in danger of falling into 
disrepute, were it not for this salutary exercise of 
jurisdiction. If a designing person by false re- 
presentations induce an ignorant man to sign a 
cognovit, or execute a warrant of attorney, the 
Court will relieve him. So, if a judgment be signed 
contraiy to good faith, it will be set aside. Again^ 
where a defendant, through some accident, has not 
entered an appearance or delivered his defence 
within the proper time, and judgment by default 
is signed against him, this, though ilUberal, when 
done so hastily as to amount to what is called 
"snapping a judgment," is nevertheless regular^ 
because the rules of the Court give the plaintiff a 
right to do it. However, as it would be an ex- 
tremely hard thing if the defendant were to be shut 
out of a good defence by a slight mistake made 
perhaps by his solicitor, the Court, to prevent this 
hardship, will set aside the judgment upon proper 
terms. It is a general rule that whenever the suitor 
can point out some great hardship likely to arise 
from a strict observance of the rules by which the 
practice of the Court is governed, he may apply 
for relief, which, ordinarily, will be granted ; unless^ 
indeed, he be wilfully late in making his applica- 
tion, or unless the grant of relief to him would 
impose hardship on the opposite party. But this 
relief is granted as a favour, not as a right, and 
the Court will, in bestowing it, impose any terms 
it thinks proper. Thus, it almost invariably im- 
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poses tbe payment of any costs which the other 
party may have incurred, and frequently, as, for 
instance, in the case of setting aside a regular 
judgment, insists upon an affidavit of merits. It 
would obviously be ridiculous to relieve a defendant 
from a judgment when he has no meritorious de- 
fence to the action, but is only anxious to postpone 
the payment of a fair debt and set up vexatious 
objections to a just demand. 

Next to judgment by default the most im- 
portant summary remedy is that provided by the 
Summary Procedure on Bills of Exchange Act.'* 
It was justly thought that a defendant who was 
alleged so far to have acknowledged the debt as to 
have signed a bill of exchange or promissory note, 
ought not to be allowed to put his creditor to the 
delay and expense of the regular steps in an 
action, unless he could show a reasonable ground 
for defending the claim immediately on the issue 
of the writ. It was accordingly provided by this 
Act, that actions on bills of exchange or pro- 
missory notes, brought within six months after 
they have become due, may be commenced by a 
peculiar writ of summons. The plaintiff, on filing 
An affidavit to the effect that this writ had been 
personally served within the jurisdiction of the 
Court, or an order for leave to proceed as if personal 
service had been effected, and a copy of the writ 
of summons and the indorsements upon it, may 
sign judgment and issue execution. A defendant, 
however, upon paying into Court the sum in- 

" 18&19Vict. c. 67. 



174 SUMMARY PBOCEEDINGS. 

dorsed on the writ, or by showing on aflSldavit a 
defence to the action upon the merits, or such fact^ 
as would make it incumbent on the holder of the 
bill or note to prove consideration, or such other 
facts as the judge may deem suflScient, may^ 
within twelve days from the service of the writ, 
obtain leave from a judge to appear to it, and de- 
fend the action. The defendant will be allowed to 
appear and defend where there is any defence sug- 
gested, either in law or in fact, which there is any 
reasonable ground for supposing maybe supported. 
No other claim than a claim on a bill of exchange 
or promissory note can be included in writs issued 
under this Act. If, however, leave be given to de- 
fend, the action falls into its place as an ordinary 
action. 

Somewhat similar to the summary procedure on 
a bill of exchange is the application for speedy 
judgment allowed by the Judicature Act of 187^ 
in all actions of contract where the writ has been 
specially endorsed. If the defendant appear, the 
plaintiff may make an affidavit affirming his own 
cause of action, and negativing, according to the 
best of his belief, that the defendant has any 
ground of defence, or may procure an affidavit ta 
the same effect from some one acquainted with 
the facts, and may thereupon call on the defendant 
by summons, which must be accompanied by a. 
copy of the affidavit, to show cause why final 
judgment should not be entered for the amount 
endorsed with interest and costs.* This summons 

» Ord. xiv. 1, p. 270. 
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is returnable not. less than two clear days after 
service.^ The order will be made unless the 
defendant^ by producing affidavits, or by some 
other means, satisfy the judge that he has a good 
defence on the merits, or disclose sufficient facts to 
entitle him to be allowed to defend.* The defen- 
dant may be ordered to attend and be examined 
on oath, and compelled to produce books or docu- 
ments. If he make an affidavit, he must say 
whether the defence alleged goes to the whole 
or a part of the claim, and an order may be made 
for immediate judgment as to part/ If there 
are several defendants, some may be allowed 
to defend and others have judgment entered 
against them at once," and in any case the de- 
fence may be allowed upon such terms as may 
appear proper. If the defendant undertake to 
bring the money into Court, he will generally have 
' leave to defend.* 

Another very common form of summary pro- 
ceeding is "interpleader." Sometimes an action 
is brought against a person in respect of money or 
property to which he himself has no claim, but 
which is claimed by some one besides the plaintiflf. 
It is obviously unjust that the defendant should 
under these circumstances be put to the expense 
of defending an action in which he has no real 
interest, while, on the other hand, if he let judg- 
ment go by default, he may expose himself to an 

. ..I ■-■■.- . m 

» Ord. xiv. 2, p. 270. 
* Ord. xiv. 8, p. 270. f Ord. xiv. 4, p. 270. 

» Ord. xiv. 5, p. 270. » Ord. xiv. 6, p. 270. 
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action at the suit of the other claimant. His only 
way out of this dilemma was formerly by bill in 
equity, but the proceeding by interpleader, by 
means of which the action is summarily stopped 
against the defendant, and the two adverse claim- 
ants made to decide the matter between them, 
was given by various statutes, which are now fully 
applied to the High Court.** 

The system created by those Acts is shortly 
this : — ^When an action of assumpsit, debt, detinue, 
or trover is brought against any person, for money 
or goods in which he claims no interest, but for 
which he expects somebody else wiU sue him, he 
may, after statement of claim, and before defence, 
apply to a judge at chambers, who will order both 
the claimants to appear.® If either of them fail 
to appear his claim is pronoimced to be barred, 
but if they both appear, and if there really be a 
question between them, an issue, which raises the 
fact in dispute, is in general directed to be tried.*^ 
The party succeeding on the trial of such issue is 
then declared by the order to be entitled to the 
property in dispute. The costs of the proceedings 
are in the discretion of the judge. 

It is not necessary for a person upon whom 
conflicting claims are made to wait until an 
action is brought. In the execution of their 
office, sheriflfs are often put between two fires, 
and one branch of the statute applies to them 

- I — - ■_ . I ■■■JH 111 ■ ■■! ■ ■ 

»» Ord. i. 2. 

• 1 & 2 Wm. IV. c 58, B. 1. 

* Ibid., e. 8. 
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alone. It often happens, especially in cases of 
bankruptcy, that a sheriff seizes goods under an 
execution against A., and then finds that B. lays 
<^laim to them, and threatens him with an action. 
In such cases, the Interpleader Act* gives the 
sheriflf a right to make an application, by means 
of which he will obtain the same protection that 
is afforded to private persons, under the former 
branch of the Act. 

The Common Law Procedure Act, 1860, made 
some important alterations in the law relating to 
i nterpleader proceedings. By this Act interpleader 
may be granted though the titles of the claimants 
have not a common origin, but are adverse to, and 
independent of, one another.^ The sale of goods 
seized in execution may be directed when they 
are claimed by a third party under a bill of sale 
or otherwise by way of security for a debt ; ^ and 
in trifling cases, at the request of either party, the 
judge may decide the matters in dispute in a sum.- 
mary way;^ or, if the question be rather of law 
than of fact, a special case may be stated for the 
opinion of the Court.^ 

There are also certain cases in which summary 
jurisdiction is given by a particular statute. These 
were passed before the union of law and equity in 
one Court, and mostly had for their object the 
recognition by courts of law of certain well-estab- 

• 1 & 2 Will. IV. c. 58, B. 6 ; 1 & 2 Vict c. 45, b. "2. 
'23&24Vict.c. 126,8.12. 

« Ibid., 8. 13. *» Ibid., s. 14. 

» Ibid., 88. 15, 16, 

I 3 
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lished principles of equity. Thus, by a statute of 
George the Second, and the Common Law Proce- 
dure Act,1852,a defendant in an action of covenant 
or ejectment brought by a mortgagee against his 
mortgagor may, on paying principal, interest, and 
costs, or bringing them into court, summarily 
compel the mortgagee to reconvey the mortgaged 
lands and deliver up the title deeds.^ Similarly, 
by the Common Law Procedure Act, I860,™ relief 
in a summary manner may be given in an action 
of ejectment brought upon a forfeiture for non- 
payment of rent, or for not insuring according to 
the terms of the lease. 

A most extensive summary jurisdiction over 
replevin bonds and other bonds given by way of 
security under the County Court Acts is also pos- 
sessed by the Court.*^ It is also invested with a 
very complete and summary power over the fees 
of sheriffs and their officers, who axe prohibited 
from receiving any fees other than those allowed 
by the taxing officer of the Court under the sanc- 
tion of the judges. If the sheriffs or officers take 
more, they may be punished summarily, upon ap- 
plication made to the Court before the end of the 
next Term, and may be ordered to pay the com- 
plainant's costs.** Applications for the purpose of 
invoking the summary jurisdiction conferred by 



> 7 & 8 Geo. 11. e. 20 ; 15 & 16 Vict c 76, b. 219. 
" 23 & 24 Vict. c. 126, as. 1, 2. 
» 19 & 20 Vict. c. 108, 8. 70. 
• 1 Vict. c. 65. 
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statute on the Court are made at Chambers in the 
first instance. 

The ordinary course of the action may some- 
times be terminated by the parties agreeing to the 
statement of a special case. This occurs when 
there is no dispute as to the facts, but the opinion 
of the Court is desired on the law applicable to 
them, or the inferences to be drawn from the 
facts.P The case is in the form of a narrative, and 
may be stated at any time after writ. After it is 
printed and signed by the parties or their solicitors, 
and filed,*! it is entered for argument by deliver- 
ing to the officer a memorandum for that purpose.'^ 
If a married woman or infant, or person of un- 
sound mind, be a plaintiff to the action, leave 
is required for the statement of a special case, and 
an affidavit must be made verifying the facts 
stated in the case which affect the person under 
disability.* 

Finally the parties may by agreement between 
themselves put an end to the action by entering a 
" stet processus." This is done with leave of the 
Court, and its effect is to stay all proceedings, 
each side paying its own costs. 

' ■ ■ ■ ^» I ■» — ■■■■■ ■■■»— ■-■ ■■■■■ 1^ ■ . ■ I ^ ■■ 

> Ord. xxxiv. 1, p. 802. ** Ord. xxxiv. 3, p. 302. 

' Ord. xxxiv. 5, p. 303. • Ord. xxxiv. 4, p. 302. 
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CHAPTER X. 

EXECUTION. 

Execution is the process by which the judg- 
ment of the Court is enforced. It is effected by a 
writ of execution, which is a document directed 
to the sheriff or other proper person by the 
Sovereign, commanding him to take certain com- 
pulsory proceedings for the purpose of carrying the 
judgment into effect. 

The most ordinary form of judgment is that by 
which one party is ordered to pay a sum of money 
lo another party, and the usual mode of enforcing 
this judgment is by writ of "fieri facias," or 
" fi. fa." This writ is a command to the sheriff 
that, of the goods and chattels of the party, he 
cause to be made the sum recovered by the judg- 
ment, together with interest at the rate of 4 per 
cent., and that he have the monev and interest to 
T)e paid to the party who sued it out, and the writ 
itself before the Court immediately after the 
execution of the writ.* If the sheriff paake a 
return to the writ that he holds the goods for want 
of buyers, the auxiliary writ of " venditioni ex- 
ponas " commanding him to sell may issue. If after 
^ 

* Form 1, Appendix (i^, Jiid. Act, 1875. 
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making a return to this effect the sheriff go out 
of oflSce, a writ of ** distringas nuper vice comitem " 
may issue commanding the present sheriff to 
distrain his predecessor to sell the goods. If the 
sheriff return to a writ of fi. fa. that the debtor is 
a clergyman without lay goods, a writ of " fieri 
facias de bonis ecclesiasticis " may issue to the 
Bishop, or, in case of a vacancy in the bishopric, to 
the Archbishop, to levy the debt from the tithes or 
other profits of the benefice of the clergyman,^ 
or a writ of " sequestrari facias " may issue to the 
same authority to take the benefice into his own 
hands until the debt be levied out of its profits.® 

Formerly one of the most important processes 
for- enforcing a judgment to pay money was a 
" capias ad satisfaciendum," or " ca. sa." This 
writ commands the sheriff to take the debtor and 
keep him safely, so that he may have him in Court 
immediately after the execution of the writ, to 
satisfy the execution creditor to the amount of the 
debt and interest. Since the Act for the abolition 
of imprisonment for debt this writ ran ordinarily 
only be employed in penal actions or where a 
solicitor is ordered to pay costs for misconduct, 
and even in these cas^ the debtor can only be 
detained for a year. It may be issued in ex- 
traordinary cases by order of a judge, for the 
committal of the debtor for a term not exceeding 
six weeks, on proof that he has or has had since 



* Form 4, Appendix (F), Jud. Act, 1875. 
^ Form 6, Appendix (F), Jud. Act, 1875. 
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the judgment the means to pay the debt. Personal 
service of the summons is required, unless it be 
shown that it has come to the debtor's knowledge^ 
or that he wilfully evades service.* On tender of 
the sum due the execution creditor is bound to 
sign an authority to the sheriff for the debtor's 
discharge, or his discharge may be effected upon 
the written order of the solicitor by whom the 
ca. sa. was issued. If the debtor escape, the 
creditor has an action for negligence against the 
sheriff or gaoler. The writ of ca. sa. is now of 
such diminished importance that no more need be 
said about it. 

Where the debtor has lands a writ of " elegit " 
may issue to enforce a judgment for the payment 
of money. This writ was first given by the Statute 
of Westminster the Second,® which enacted, that 
where a debt is recovered in the King's Court, or 
damages awarded, it shall be in the election (and 
hence the word elegit) of the suitor to have a writ 
of fieri facias, or that the sheriff deliver to him all 
the chattels of the debtor, saving his oxen and 
beasts of the plough, and a moiety of his land, 
until the debt be levied by a reasonable price or 
extent.^ The writ now applies to the whole 
instead of -half the real estate of the debtor.^ The 
writs of " levari facias " and " extent " are similar 
writs, but the former is now almost entirely 

^^■— ■■»■ ■■■■■ ■ ■ ■.■■■■■■W — ^ ■ » ■ ■ !■ ■ ■■■ ^ 

^ 32 & 33 Vict. c. 62 ; Rules, Mich. T., 1869. 
• 13 Edw. I. c. 18. 

' Form 2, Appeidix (F), Jud. Act, 1875. 
« 1 & 2 Vict. c. 110, s. 11, 
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abandoned in favour of the writ of elegit, and the 
latter can only be issued on behalf of the Crown. 

Where the judgment is for the possession of land 
or the delivery of specific chattels writs issue which 
command the actual execution of the judgment. 
The writ of "habere facias possessionem" commands 
the sheriff to enter the land recovered, and give 
possession of it to the person entitled under the 
judgment.^ Before issuing this writ an affidavit 
must be filed showing service of the judgment and 
that it has not been obeyed.^ In the same way 
the " writ of delivery " issued by virtue of an order 
commands the sheriff to cause the chattels men- 
tioned in the writ to be returned to the person 
recovering them in the judgment, and if the 
chattels cannot be found to distrain the person 
responsible by all his lands and goods until the 
chattels be rendered.^ A variation of this writ 
may also be issued which commands the sheriff, if 
the chattels cannot be found, to cause their value 
to be made out of the goods of the person re- 
sponsible.^ 

Where the judgment directs the performance of 
any specific act other than the payment of money, 
such as the removal of a nuisance or the produc- 
tion of an account, it may be enforced either by 
proceedings against the person or the goods of the 
party involved. 

^ Form 7, Appendix (F), Jud. Act, 1875. 

> Old. xlviiL 2, p. 827. 

^ Foim 8, Appendix {F), Jud. Act, 1875. 

1 Ord. xlix., p. 828 ; C. L. P. Act, 1864, b. 78. 
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As a disobedience to a judgment to do a specific 
act is of a wilful character it is looked upon as a con- 
tempt of Court, andis punished bythemost stringent 
processes. The High Court of Justice has borrowed 
from the Court of Chancery the writs of " attach- 
ment " and '* sequestration," just as it has borrowed 
from the Common Law Courts the writs already 
described. A writ of attachment commands the 
sheriff to attach the person, and to have him before 
the Court to answer his contempt." The leave of 
a judge must be obtained before issuing a writ of 
attachment after notice to the party proposed to 
be attached.*^ Instead of resorting to the writ a 
motion may be made, after personal service of 
notice, that the person in contempt be committed. 
The person attached in general remains in prison 
until he has purged his contempt by doing the act 
required. A writ of sequestration issues to Com- 
missioners, generally four in number, by which 
authority is given to enter the lands of the person 
in contempt and sequester and receive into their 
hands his rents, goods, and chattels, and detain 
them until the contempt be cleared.® A writ of 
sequestration issues for non-payment of money into 
Court according to an order, and a judgment for 
the delivery of a specific chattel may be enforced 
by attachment and sequestration as well as by the 
writ of delivery already described.? The proceeds 

" Form 9, Appendix {F)^ ^^^ -A.ct, 1875. 
„ Ord. xliv. 2, p. 32i 

o Form 10, Appendix {P), Jud. Act, 1875. 
P Ord. xlii. 4, p. 320. 
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of sequestration may be dealt with as the Court 
directs. 

Such being a brief description of the writs of 
execution available to the successful suitor, the 
mode of issuing and preparing these writs, and 
carrying them into effect, must next be considered. 

Some considerations preliminary to the issuing 
of execution first require mention. If six years 
have elapsed since the judgment, the party desiring 
to issue execution must revive it by obtaining an 
order for the purpose. Upon such an application 
an issue may be directed to be tried for the pur- 
pose of ascertaining the rights of the parties.^ If 
the judgment be for payment of money within a 
specified period, of course that period must first 
elapse, and if execution be stayed by an order, 
that time must have expired. If the relief is 
subject to any contingency, a demand for the per- 
formance of the judgment must first be made on 
the opposite party upon the fiilfilment of the con- 
tingency, and an order for leave to issue execution 
may, under the rules of procedure, then be ob- 
tained.'^ This provision of the Judicature Acts 
substitutes a much simpler process for the scire 
facias formerly in use, which was in the nature of 
a new action, and applied to the case of judgment 
against an executor of '' assets quando acciderint," 
and it was believed that fresh assets had come to 
his hands, or to the case of a judgment on the 
penalty of a bond payable by instalments, and it 
was desired to enforce payment of an instalment 

' OkL xlii 19, p. 323. ' Ord. xUi. 7, p. 820. 
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due after judgment. There are some cases, however, 
in which a scire facias will still be necessary, as 
where judgment has been entered against a cor- 
poration, and it is desired to enforce it against the 
members of the corporation liable for calls. 

For the purpose of issuing execution, the judg- 
ment, or an office copy of it, must be produced to 
the officer of the Court,* and a praecipe containing 
the title of the action, the date of the judgment, 
and the writ required must be signed by the party 
or his solicitor and filed.* The writ itself is tested 
in the name of the Lord Chancellor, or if the office 
be vacant, in the name of the Chief Justice of 
England.^ It is endorsed with the name and ad- 
dress of both solicitor and agent, or if none be 
employed, of the party issuing it.^ 

The writ is in general directed to the sheriff of 
the county in which it is to be executed. If it is 
to be executed within a liberty or franchise, it is 
directed to the sheriff of the county iji which such 
liberty or franchise is situate : and, therefore, a 
writ to be executed in the borough of Southwark 
is directed to the sheriff of Surrey ; and so a writ 
to be executed in the Isle of Ely is directed to the 
sheriff of Cambridgeshire. If the sheriff be a 
party, the writ should be directed to the other 
sheriff, if there be two; or, if there be but one, 
then to the coroners ; and if the coroners also be 
parties, then to persons appointed by the Court, or 
nominated for the purpose, usually called elisors. 

■ Ord. xHL 9, p. 321. * Ord. xlii. 10, p. 321. 

« Ord. iL 8, p. 251. ' Ord. xlu. 11, p. 321. 
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In the counties palatine, it is directed to the 
sheriff/ In Berwick-upon-Tweed, it is directed 
"To the mayor and bailiff of Berwick-upon- 
Tweed." 

The writ should strictly pursue the judgment, 
and be warranted by it ; otherwise it will be irre- 
gular, and may be set aside, imless allowed to be 
amended. It must pursue the judgment as to the 
parties, or show the reason why it does not. Thus, 
upon a judgment against two, the writ cannot be 
against one without showing upon the face of it a 
valid reason for its being so. Where there are 
several plaintiffs or defendants, and one of them 
dies, execution may be sued out by or against the 
survivors. But if in case of the death of a party 
it is desired to issue execution against his goods, 
his executor or administrator must be added as a 
party to the suit by virtue of an order, and, for the 
purpose of issuing execution against his lands, the 
heir and terre-tenants must be made parties. 
Similarly, an order must be obtained before issuing 
execution by an executor upon a judgment obtained 
by the deceased.* 

The writ should also correspond with the judg- 
ment in the name of the defendant, even if he be 
described in the judgment by a wrong name.* It 
should agree in the mandatory part of it with the 
judgment in its amount, or show upon the face of 
it why it does not. Thus, if the writ in the 
mandatory part of it require the sheriff to 

y C. L. P. Act, 1862, 8. 122. « Ord. xlii. 19, p. 323. 

• lUeves V. JSlater, 7 B. & C. 486. 
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levy a smaller sum than that for which judgr 
ment was given, the writ will be bad, unless it 
show upon the face of it why he is required to 
levy only the less sum; and for this reason, if 
there has been a levy under a writ, such levy must 
be recited in any subsequent writ. The writ, 
however, must always be endorsed to levy only the 
amount actually due, together with interest at 
four per cent., or a higher rate, if it is agreed 
between the parties to be secured by the judg- 
ment, from the date of the judgment to the time 
of executing.^ 

Where money has been paid on account, the writ 
should be endorsed to levy only the balance of the 
amount recovered. It may also be endorsed to levy 
the poundage, fees, and expenses of the execution.*' 

At common law it was necessary that there 
should be fifteen days between the teste and return 
of all writs of execution ; but this was rendered un- 
necessary in the case of writs of fi. fa. and ca. sa. by 
statute. Writs of execution are now returnable 
" immediately after the execution thereof." 

A writ of fi. fa. is not executed until the whole 
amount endorsed is levied under it, and may, if in 
the hands of the sheriff, be put in force after the 
levy of a part. But it must be remembered that 
writs of execution require to be revived, as the 
writ, if unexecuted, does not remain in force for 
more than one year from its issue, unless re- 
newed. It may, before its expiration, by leave of 

•* Ord. xlii. 14, p. 322. 
« Ord. xUL 18, p. 832 ; C. L. P. Act, 1852, s. 123. 
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the Court, be renewed for one year, and so on from 
time to time, either by being marked with a seal 
kept by the officers of the Court, bearing the date 
of the day, month, and year of such renewal, or by 
the party issuing the writ giving a written notice 
of renewal to the sheriflF, signed by the party or his 
solicitor, and bearing the like seal of the Court.*^ 
A writ of execution so renewed has effect, and 
is entitled to priority, according to the time of its 
original deHveiy. 

The x>arty who has recovered a judgment for a 
sum of money may have a writ of fi. fa. or elegit, 
or ca. sa., when it wiU lie, at his option ; or, after 
suing out one, he may abandon it before it is exe- 
cuted, and sue out another ; or he may even have 
several writs running at the same time, either of 
the same species into different counties, or of a 
different species, such as fi. fa. and ca. sa., or 
the like into the same or different counties. Care, 
however, must be taken, as far as possible, 
that not more than one of these writs is exe- 
cuted, as if they be so, and there be any 
ground for imputing malice to the party issuing 
the same, he will be subject to an action on the 
case. If part only of the amount indorsed to be 
levied is levied on a fi. fa., or if part be levied on 
the goods under an elegit, and ** nihil " be returned 
as to the lands, a new writ of execution may be 
issued for the remainder. There must, however, 
be first a return to the first writ, if any part, how- 
ever trifling, has been levied. It seems, also, that 

4 Ord.xlii. 16,p;d22. 
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such further writ must recite the first writ, stating* 
the amount levied under it. If, however, the sheriff 
seize goods under a fi. fa., but the whole of them 
are already seized under a distress for rent, or are 
alre^^y "in custodi& legis," or assigned under a 
bill of sale, and he afterwards withdraw the exe- 
cution, another writ of execution may be issued 
and executed before the return of the fi. fa. If 
the debtor be taken under a ca. sa. on a judgment, 
no other writ can in general be executed against 
him or his effects in respect of the same judgment, 
unless he die in execution, or escape, or be rescued. 
So, if lands be extended on an elegit, and deli> 
vered to the plaintiff", a fi. fa. or ca. sa. cannot after- 
wards be executed against the defendant in respect 
of the judgment upon which the elegit issued. 

When the writ is issued out it is taken to the 
sherirs or deputy-sheriff's office, and, if desired, 
instructions can be given as to the oflScer to execute 
it. The sheriff himself, when the writ is directed 
to him, may personally execute it, and so may his 
under-sheriff without warrant ; but to enable any 
other party to do so, there must be a warrant 
(which it would seem should be in writing) from 
the sheriff directed to him for that purpose. The 
person to whom it is directed is in general a bound 
bailiff, that is, a bailiff usually bound with sureties 
in an obligation for the due execution of his office ; 
but it may be directed to a special bailiff nominated 
by the plaintiff or his solicitor. Where a writ is 
to be executed in a liberty or franchise within a 
county, the writ is directed to the sheriff of the 
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county, but should, unless it contain a "non 
omittas " clause, be executed by the bailiff of the 
liberty, to whom the sheriflF directs his mandate 
for that purpose. The sheriflF, and not the bailiflf, 
must execute the writ if there be a clause of non 
omittas in it ; but if, even without a clause of non 
omittas, the sheriflF execute the writ within the 
liberty, the execution will be good, although the 
sheriflF may thereby render himself liable to an 
action at the suit of the lord of the franchise. 

It is the duty of the sheriflF to execute the writ 
within a reasonable time after he receives it for 
execution, and if he omit doing so, an action on the 
case may be supported against him by the party 
suing out the writ. It may be executed at any 
time before it is returnable, and while it is in 
force, and either by day or night, and on any day 
except Sunday. If the execution debtor die after 
a fi. fa. is sued out, the writ may, it seems not- 
withstanding, be executed on his goods in the 
hands of the executor. So, if the execution cre- 
ditor die after execution sued out, the writ may, 
notwithstanding, be executed, and his executor 
shall have the money. If the debtor be discharged 
by the Bankruptcy Acts from the money recovered 
by the judgment after execution issued, or if the 
creditor countermand the execution, it should not 
be executed. 

The writ may be executed at any place within 
the county, city, &c., to the sheriflF of which the 
writ is directed, but not out of it. It cannot be 
executed in the Queen's presence, nor in the 
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courts of justice whilst the Queen's justices 
are there sitting, nor within the verge of her 
royal palace, unless by the leave of the Board 
of Green Cloth; nor in the Tower, except, perhaps, 
by leave of the governor. A palace clearly aban- 
doned as a royal residence like Hampton Court 
has, however, no privilege.* Writs are now exe- 
cuted in counties palatine in the same way as in 
other counties.' 

The sheriff may enter the house of the execu- 
tion debtor when the outer door is open, or through 
any other opening, to seize his person or goods ; 
and this, though neither he nor his goods be 
therein, if there is reasonable ground for suspecting- 
that he or they are there. And the sheriff may 
enter the house of a third person to execute a 
ca. sa. or fi. fa., if the defendant or his goods be 
actually therein, otherwise not.* 

The sheriff cannot break open any outer door 
or window of a dwelling-house, in order to execute 
a writ of execution ; unless in the case of a writ of 
habere facias possessionem, in which case he may, 
if necessary, break open the door, if he be denied 
entrance by the tenant.*^ If any person be pre- 
sent who can open the door, it should not be 
broken open without a previous demand and re- 
fusal of admission. It seems that the sheriff may 
open an outer door if it be only latched, and that 

• AtL'Gen, y. Dakin, 39 L. J. Ex. 113. 
' C. L. P. Act, 1852, B. 122. 
» Morrith v. Murray, 13 M. & W. 52. 
^ Semayne*s Cote, 5 Co. 91. 
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goods may be taken through the window of a 
house if open. Having got peaceable entrance, he 
may in all cases break open any inner door, cup- 
boards, trunks, &c., if necessary.^ If the defendant, 
after being arrested on a capias, escape into either 
his own or another's dweUing-house, the oflScer 
will be justified, on fresh pursuit, in breaking the 
outer door to retake him. Also, if, after a peace- 
able entrance of the party's dweUing-house, the 
sheriff or his oflScer be locked in, he may justify 
the breaking open the outer door in order to get 
out. So, it seems, if an officer being in a house 
for the purpose of executing a writ of execution, 
be forcibly turned out of it, he may, if necessary, 
break open a.n outer door to get in again. 

In executing the writ, a sworn and known 
officer, be he sheriff, under-sheriff, bailiff, or 
Serjeant, need not show his wammt or writ 
although demanded; but a special baUiff must 
show his warrant if the party demands it, other- 
wise the latter need not obey it. And the known 
officer, upon the execution of the writ, ought to 
declare the contents of his warrant, at whose suit 
he executes it, out of what Division it is issued, 
and when returnable, to the end that the defen- 
dant may pay the money. 

The sheriff must by the Statute of Westminster 
raise the " posse comitatus," if it be necessary, in 
order to execute a writ of execution. 

Care should be taken that the writ be executed 
against the right party; if executed against a 

1 a, Y. Bird, 2 Show. 87. 

E 
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stranger, the sheriff will be liable to an action of 
trespass. A direction by the solicitor to the 
sheriff, to seize under a writ of execution, is an 
act done by an agent within the scope of his 
authority, and binds the principal : the client, 
therefore, is liable in trespass for the act of his 
solicitor in directing the sheriff to take the goods 
of a wrong party.'^ 

Writs of execution may be amended like other 
proceedings. 

Such being a general description of the mode 
of executing writs, it remaias to describe more 
particularly the mode of executing a fi. fa. and an 
elegit. 

In execution of the writ of fi. fa. the officer 
enters upon the premises in which the execution 
debtor^s goods are, and leaves one of his assistants 
in possession of them. After the seizure, the 
officer gets an auctioneer to make an inventory of 
the goods, and to remove and sell them, or to sell 
them on the premises, if the debtor, or the person 
on whose premises the goods are, consent to it. 
He is allowed to remain on the premises a reason- 
able time to remove the goods. If he remains 
longer, without the leave of the occupier, he is 
liable to an action of trespass. It is his duty to 
remove the goods to a place of safe custody until 
they can be sold, for if they be rescued, he is 
liable to the execution creditor for their value. If 
there be several writs of fi. fa. in the sheriff's 

T " ^^^"^ . ij ■ - I I ■ ■■ -n 

^ Jarmain v. ffooper, 1 D. & L. 769 ; 7 Sc. N. R. 633. 
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hands at the time of the seizure, he is considered 
to seize under all of them. 

The debtor instead of allowing the writ to be 
executed may pay the debt and costs as directed 
to be levied by the sheriff or officer. If the sheriff 
seize or sell the goods after a tender of debt and 
costs, he will, it seems, be a trespasser. 

As to the nature of the goods which may be seized 
under a fi. fa., before an Act of the eighth year 
of the Queen the general rule of law was that the 
sheriff might seize and sell all the personal goods 
and chattels belonging to the execution debtor 
that he could find, and which could be sold, with 
the exception of wearing apparel actually in use, 
and perhaps goods in his personal possession. By 
that Act ^ the wearing apparel and bedding of any 
judgment debtor, or his family, and the tools and 
implements of his trade, the value of such articles 
not exceeding in the whole 51, are declared not 
liable to seizure under any execution. The sheriff, 
imder a fi. fa., cannot sell an estate in fee or for life, 
unless perhaps " pur autre vie." But he may sell a 
lease or term of years belonging to the debtor, and 
execute an assignment of it under his seal of office 
to the purchaser. The sheriff cannot, however, 
sell a mere equitable interest, such as an equity of 
redemption; nor things which are fixed to the 
freehold, and which go to the heir and not to the 
executor. Growing com and other crops which are 
raised by the industry of man may be taken in 



I S&PVict. c. 127 8.8. 
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execution ; but fruits of the earth which yield no 
annual profit, or which are produced without the 
labour of man, cannot be taken in execution. The 
seizure and sale of straw, chaff, turnips, manure, 
hay, grasses, roots, vegetables, and growing crops 
on lands let to farm are regulated by express 
provisions."^ The sheriflF cannot take goods which 
are in the custody of the law, as by distress. 

" Choses in action " could not at common law 
be seized in execution, but it is provided by statute 
that, under a fi. fa., the sheriff may seize any 
money, bank notes, cheques, bills of exchange, 
promissory notes, bonds, specialties, or other 
securities for money, belonging to the debtor, and 
may pay or deliver to the execution creditor any 
money or bank notes which shall be so seized, or 
a sufficient part thereof; and may hold any such 
cheques, bills, notes, bonds, specialties, or other 
securities for money, as a security for the amount 
directed to be levied, and the sheriff may sue in 
his own name for the recovery of the sum or sums 
secured thereby, when the time of payment thereof 
has arrived. The payment to the sheriff by the 
party liable on any such security, with or without 
suit, or the recovery and levying execution against 
the party, discharges him to the extent of the 
payment, or levy, from his liability on the security. 
The sheriff may pay over to the execution creditor 
the money so recovered, or such part thereof as is 
sufficient to discharge the amount directed to be 

levied ; and if, after satisfaction of the amount^ 

i" ■• . _- — ■ . 

" 6 & 6 Geo. ni. c. 50 ; 14 & 15 Vict. c. 25, s. 2. 
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together with the sherifFs poundage and expenses, 
any surplus remains in the hands of the sheriflF, 
the same is to be paid to the execution debtor. 
But the sheriflF is not bound to sue any party 
liable upon any such security, unless the execution 
creditor enters into a bond, with two suflicient 
sureties, for indemnifying him from all costs and 
<expenses which he may incur in the prosecution of 
the action, or to which he may become liable. 
The expense of the bond may be deducted out of 
any money recovered in the action.^ 

As to time at which the goods of a judgment 
debtor are bound by the writ, they were at com* 
mon law bound from the time of its teste; so 
that they might have been taken, no matter into 
whose hands they had passed, and though sold 
.l)on& fide after that time for a valuable considera* 
tion. However, by the Statute of Frauds the goods 
.as against purchasers for valuable consideration^ 
Are bound only from the time of delivering the 
writ to the sheriff's deputy to be executed.® 
Before a further statutory provision on the subject, 
if, after the delivery of the writ, the party against 
whom it was issued assigned his goods away, 
^except in market overt, the sheriflf might take 
them in execution. But now no writ of execution 
^prejudices the title to the goods of a debtor, 
•acquired by any person bona fide and for a 
valuable consideration before their actual seizure 
provided the purchaser had not, at the time when 
jhe acquired title, notice that a writ under which 

» 1 & 2 Vict c. 110, s. 12. «» 29 Car. II. c. 3, s. 16. 



198 EXECUTION. 

the goods might be seized, had been delivered to 
the sheriflFP 

There are other cases in which the sheriff may 
seize and sell goods of the debtor's assigned to 
another person before the writ is executed. If 
the assignment have been made before the delivery 
of the writ to the sheriff, but fraudulently for the 
purpose of delaying, hindering, or defrauding 
creditors, it will be void as against them. The 
fact that there was no valuable consideration for 
the assignment, as if it were made in considera- 
tion of natural love and affection is evidence of 
fraud. So, continuance in possession of goods 
and chattels by a vendor, after the execution of a 
bill of sale, is a badge and evidence of fraud, but 
not conclusive evidence of it. If the possession be 
consistent with the deed, as if it be a mortgage^ 
and, by its terms, the debtor is to remain in 
possession until default, or a marriage settlement 
under which the debtor takes an equitable interest 
for life, or if the sale be notorious, as if it be 
made publicly by a sheriff under an execution, or 
by public auction, or if it be made with the 
knowledge and assent of the person who seeks to 
impugn it, the assignment is in general valid^ 
though the vendor or original owner remain for 
some time in possession. A sale for good con- 
sideration is not fraudulent and void, merely 
because it is made with the intention to defeat an 
expected execution.<i 

' 19 & 20 Vict. c. 97 ; Cfladtttme ▼. Padvnck, 40 L. J. Ex. 
154 ; L. R. 6 Ex. 203. 
' Wood V. Dixie, 7 Q. B. 892. 
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The Bills of Sale Act/ entitled " An Act for 
preventing Frauds upon Creditors by Secret Bills 
of Sale of Personal Chattels," makes void as 
against execution creditors certain bills of sale 
unless registered as directed by that Act. 

The sheriff may seize goods which are let to the 
debtor, but can only sell his interest therein. If 
he sell them absolutely, so as to determine the 
bailment, he will be liable to an action of trover, 
and this before the letting has expired. Qoods 
upon which the debtor has a lien cannot be taken 
in execution,' Goods of his pawned or leased to 
another may be sold subject to the right of the 
pawner or lessee, but not seiised before the end of 
the bailment or term.^ And if a party having a 
lien on goods causes them to be taken in execu- 
tion at his own suit, he loses his lien thereby, 
although the goods are sold to him under the 
^execution and are never removed off his 
premises. 

If, after the sheriff has seized the goods, a third 
person claim them and the execution creditor still 
insist on his right to have them sold, the sheriff 
may apply under the Interpleader Act, and so get 
rid of his responsibility. 

Before the removal of the goods from the 
premises, the landlord of the execution debtor, if 
^ny there be, has a right to be paid a year's rent 
by the execution creditor, if so much be due to 

' 17 & 18 Vict, c. 36 ; 41 & 42 Vict. c. 81. 
■ Legg y. Evam, 6 M. ft W. 86. 
* i2^er« y. ireitNay, 9 Q. B. 592. 
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him ; and the amount thus paid may be included 
in the levy against the debtor.^ The present 
practice is for the sheriff to take enough to satisfy 
both the landlord and the execution creditor, and 
to make the payment to each of them. If the 
tenement be let at a weekly rent, the landlord has 
no claim or lien upon any goods taken in execution 
for more than four weeks' arrears of rent ; and if 
the tenement be let for any other term less than 
a year, the landlord has not any claim or 
lien on the goods for more than the arrears of rent 
accruing during four such terms or times of pay- 
ment.^ The Queen's taxes due at the time of the 
seizure, to the extent of one year's arrears, must 
be paid by the sheriff to the collector before sale 
or removal y 

The next step after the seizure of the goods, if 
the execution proceed, is to selL 

The sheriff cannot keep the goods himself and 
pay the execution creditor his debt, nor deliver 
them to the creditor in satisfaction of his debt, 
as may be done on an elegit ; but they must be 
sold, if the debtor do not immediately satisfy Ae 
creditor for the debt, costs, and expenses^ There 
is no objection, however, to selling them to the 
creditor, or to any person in trust for him, at their 
real value. The sheriff must sell in a reasonable 
time, and if he neglects to do so, and the execution 
creditor thereby sustains damage, an action may 
be maintained against him for his breach of duty. 

« 8 Anne, c. 14. * 7 & 8 Vict, c 96, s. 67. 

7 48 660.111.0.99,8.87. 
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If the sheriff sells more goods than are sufficient 
to satisfy the writ, he is liable in trover for the 
^oods unnecessarily sold. The sheriff should sell 
for the best price that can be reasonably obtained, 
and for ready money and immediate delivery. 
An assignment of a term of years must be 
in writing; but goods may be sold by the 
fiheriff in any way. Besides the amount of the 
debt, the sheriff always levies his poundage and 
expenses. 

The sale or assignment by the sheriff of the 
^oods or chattels of the debtor taken on a ii. fa. 
conveys an indefeasible title to a bona fide 
vendee; so much so, that, if the writ be afterwards 
vacated the debtor is not restored to his goods. 
But, if the writ were void, as if it issued without 
jurisdiction, or if the goods were the goods of a 
stranger, and not of the debtor, the sale of the 
sheriff would convey no property, and the real 
owner may recover even against a bon& fide pur- 
chaser for value. 

With regard to executions against the goods of 
a bankrupt, the legislature has from time to time 
made enactments on this subject, in order to 
prevent any hardship arising from the title of the 
trustees having reference back to an act of bank- 
ruptcy. By the Bankruptcy Act, 1869, subject 
and without prejudice to the provisions relating 
to the proceeds of the sale and seizure of the goods 
of a trader, and avoiding certain fraudulent pre- 
ferences, any execution or attachment against the 
goods of any bankrupt executed in good faith by 

K 3 
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seizure and sale before the date of the order of 
adjudication, if the person on whose account the 
execution or attachment was issued had not, at 
the time of its being executed by seizure and sale, 
notice of any act of bankruptcy committed by the 
bankrupt and available against him for adjudica* 
tion, is valid.' It is important, therefore, in 
general, where an execution issues against a person 
who is likely to become a bankrupt, to sell under 
the execution as soon as possible. An execution 
creditor only requires the protection of this 
section where an act of bankruptcy has been com* 
mitted prior to the seizure. Where the sheriff has 
under an execution for less than fifty pounds 
seized a debtor's goods before any act of bank- 
niptcy, the judgment creditor's claim to be paid 
out of the goods is not defeated by the debtor's 
subsequent bankruptcy, though the sheriff do not 
sell till after the adjudication.^ 

An execution is, however, frequently itself an 
act of bankruptcy, and in that case it has some 
peculiar incidents. A trader debtor commits an 
act of bankruptcy if an execution for not less Uian 
fifty pounds is executed by seizure and sale of his 
goods.^ Where the goods of a trader are taken in 
execution in respect of a judgment for a suna ex- 
ceeding fifty pounds, and sold, the sheriff k to 
retain the proceeds of such sale in his hands for a 
period of fourteen days, and upon notice being 

« 32 & 83 Vict, c 71, a. 96. 

• Slatery. Finder, 41 L. J. Ex. 66 ; L. R. 7 Ex. 95. 

b 82 & 33 Vict. c. 71, 8; 6 ; L. R. 7 Ex. 95. 
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served on him within that period of a bankruptcy 
petition having been presented against such trader, 
is to hold the proceeds of such sale, after deducting 
expenses, in trust, to pay the same to the trustee 
under the bankruptcy; but if no notice of such 
petition is served, or if, after such notice, the 
trader is not adjudged a bankrupt on such petition, 
or any other petition of which the sheriff has 
notice, he may deal with the proceeds of such sale 
iu the ordinal way « 

Sometimes more than one writ is issued against 
the same person, or a County Court warrant as 
well as a writ is issued. 

If two writs of & fa. against the same person 
are delivered to the sheriflF, he must execute that 
writ first which was first deUvered to him, even 
though both were delivered upon the same day ; 
that is to say, he must apply the proceeds of any 
sale under them in satisfaction of that writ first, 
which was first delivered to him; for when the 
sheriff seizes the goods, they are in point of law 
in his custody under all the writs which he then 
has ; and when he sells, he does so also in point 
of law under all such writs. If the sheriff, when 
the second writ is delivered to him, has seized 
goods under the first, he maybe said, immediately 
upon the deliveiy of the latter writ, to have seized 
the goods under that also. But if the first writ, 
or the possession held under it, be fraudulent, or 
be set aside or withdrawn, or be void as against 

« d2 ft 33 Vict. c. 71, 8. 87. 
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trustees under the Bankruptcy Laws, the second 
has priority. The goods are bound by the 
second writ from the date of the delivery of it 
to the sheriff, subject of course to the first exe- 
cution. 

When a writ has issued from the High Court 
against the goods of a party, and a warrant against 
the goods of the same party has issued from a 
County Court, the right to the goods seized is 
determined by the priority of the time of the de* 
livery of the writ to the sheriff to be executed, or 
of the application to the registrar for the issue of 
the warrant to be executed.* 

When the writ becomes returnable the sheriff 
may return " fieri feci," i,e., that he has levied the 
sum named in the writ, or a part of it, which he 
is ready to pay to the execution creditor ; or that 
he has taken goods which remain unsold for want 
of buyers ; or " nulla bona," i.e., that the execution 
debtor has no goods within his bailiwick ; or any 
other legal excuse for not levying. 

If the sheriff return that he has taken goods, 
but that they remain in his hands for want of 
buyers, and he be still in office, a writ of *' vendi- 
tioni exponas " may be sued out in order to compel 
a sale of the goods ; though, indeed, he may and 
ought to sell without it, and an action on the case 
might be maintained against him, if he omit sell- 
ing in a reasonable time, whereby any damage is 
sustained by the party suing out the fi. fa. This 

d 19 k 20 Vict o. 108, B. 47. 
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imt is not a process distinct from the fi. fa., but 
« branch of it ; it is a writ directing the sheriff to 
execute the fi. fa. in a particular manner. After 
the delivery of the venditioni exponas to the 
sheriff, he is bound to sell the goods, and have the 
money in Court on the return day of it. In 
making a sale of goods imder it, the sheriff is 
not bound by the value set upon the goods in his 
return to the fi. fa.; but otherwise if they be 
rescued from him or the like, so that he cannot 
make a sale of them. 

Where a sheriff goes out of office, after return- 
ing that he has levied, but that the goods remain 
in his hands for want of buyers, instead of suing 
out a venditioni exponas the execution creditor 
may sue out a " distringas nuper vicecomitem,'* di- 
rected to the present sheriff, commanding him to 
distrain the late sheriff to sell the goods. Or, if 
goods sufficient to satisfy only a part of the debt 
were seized under the first writ, the execution 
creditor may have a distringas for that part, and 
a fi. fe. for the residue in one writ. The former 
sheriff must thereupon sell the goods and pay 
over the money, otherwise he will forfeit " issues " 
or fines to the amount of the debt. 

If nulla bona be returned to the fi. fa. an '' alias 
fi. fa." may be sued out, and upon the return of 
nulla bona to that, a '^ pluries fi. fa." may be issued. 
In practice, in the above cases, where nothing has 
been in fact levied, it is usual to issue the subse- 
quent writ without getting the return previously 
made ; and so long as the return is made in time 
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to show cause against an application to set aside 
the subsequent writ for irregularity for the want 
of it, that will suffice. If the sheriff has levied 
part of the debt, the execution creditor, upon the 
writ being returned, may sue out a fieri feicias fc^ 
the residue, but in this case it is absolutely ne- 
cessary to get the return made before issuing the 
43ub6equent writ, as such writ recites the firsts 
and the sheriff's return to it. 

If the execution creditor from mistake indorse 
a fi. fa. for less than he is entitled to, the Court 
may, on conditions, allow him to take out a fi. fa. 
for the residue. 

If nothing, in fact, be levied under a fi. fa. so 
that nulla bona might be returned to it, the exe- 
cution creditor may sue out a ca. sa. or elegit. 
So, if fieri feci be returned as to part, he may sue 
out a ca. sa. when it will lie, or an elegit for the 
residue. 

As soon as the sheriff seizes the goods under the 
writ, the debtor is thereby absolutely discharged 
to the extent of the levy, whether the sheriff sells 
the goods or return the writ or not, or though they 
afterwards be rescued from him; and he may 
plead this to a scire facias or action on the judg- 
ment ; or if another writ be sued out against him 
for the same debt, he may be relieved upon motion. 
But if judgment be obtained against several per- 
sons, and the goods of one of them be seized but 
not sold, this will not discharge the others, be- 
cause it is no actual satisfaction. 

The sheriff is liable to the execution creditor 
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for the amount of the levy. If fieri feci be re- 
turned, the money may be recovered by rule of 
Court or by action. 

The mode of executing an elegit must next be 
considered. Upon the receipt of the elegit, the 
sheriff must empanel a jury, who are to inquire of 
all the goods and chattels of the debtor, and ap- 
praise the same, and also to inquire as to his lands 
and tenements and their value. Upon the inqui- 
sition had, the sheriff is to deliver to the execution 
creditor all the goods and chattels of the debtor, 
except his oxen and beasts of the plough, at the 
value set upon them by the jury, and if the goods 
be sufficient to satisfy the debt, the lands cannot 
be extended. If, however, the goods be insufficient, 
the sheriff is to proceed to make and deliver execu- 
tion to the execution creditor of all the lands of 
the debtor, after being valued by the jury, and 
must return the writ in order that the execution 
may be recorded in the Court. It is not, however, 
now necessary, as it was formerly, to describe the 
lands by metes and bounds in the inquisition. The 
sheriff delivers only legal possession of the lands. 
Actual possession may be recovered by bringing 
ejectment ; but it is not necessary to bring eject- 
ment if possession can be obtained without doing 
so. Where a reversion is extended^ ejectment 
cannot be brought. 

At common law, lands in which a party was 
be^ieficially interested, as cestui que trust, could 
not be extended under an elegit issued against 
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him; but the Statute of Frauds® makes some, 
ispecies of trust property to which the defendant 
was entitled at the time of execution sued so 
extendible. 

The statute of the first year of the Queen, already 
referred to, greatly enlarged the effect of the writ 
of elegit. As a general rule> the elegit creditor 
may now extend the whole of the debtor's lands 
instead of a moiety. Subject to the rights of the 
lord of the manor, the debtor's customary and 
copyhold lands may be extended, which could not 
be done before the Act. Lands over which the 
debtor has any disposing power which he may, 
without the assent of any other person, exercise 
for his own benefit, may be extended. This could 
not be done before the Act, and even estates tail 
in possession were not liable to be extended after 
the death of the debtor. Trust estates are now 
put upon the same footing as to the time at which 
they are bound by the judgment, as estates held 
in the debtor's own name.^ 

It seems that an advowson in gross cannot be 
extended under an elegit; nor can the glebe 
belonging to an ecclesiastical benefice, or the 
churchyard, because they are each " solum Deo 
consecratum : " nor can a rent seek; nor any 
tenement which cannot be granted over, as the 
office of a filacer or the like ; nor an equity of 
redemption. 

The Bankruptcy Act, 1869, provides that, subject 

* 29 Car. II. c. 8, i 10. ' 1 & 2 Vict. c. 110, s. 11. 
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and without prejudice to the provisions of that Act 
avoiding certain settlements and fraudulent prefer- 
ences^ any execution or attachment against the 
land of the bankrupt^ executed in good faith by 
seizure before the date of the order of adjudica- 
tion, shall be valid if the execution creditor had 
not notice of any act of bankruptcy .« 

The time at which the land of a judgment 
debtor is bound by a writ of execution has gone 
through several changes, as in the case of execution 
upon goods. A judgment entered before the 23rd 
July, 1860, bound all the land which the debtor 
possessed at the time the judgment was entered, 
but in order to affect purchasers, mortragees, and 
creditors the judgment must ha^; been^Tgistered. 
Further, judgments entered after that date as 
against bon4 fide purchasers and mortgagees only 
affected the land possessed by the debtor at the 
time a writ had W issued, registered aixd exe- 
cuted.^ Finally, a judgment entered since the 
29th July, 1864, does not affect land until it has 
actually been delivered in execution.* 

If no land be extended upon an elegit, the exe- 
cution creditor may of course have an elegit into 
another county ; or even if lands be extended, the 
creditor, on a suggestion that the debtor has more 
lands in the same or another county, may have 
another elegit, directed to the sheriff of such 
county. But where land is extended upon an 



« 82 & 83 Vict c. 71, b. 95. i" 28 ft 24 Vict. c. 88. 

' 27 & 28 Vict c 112, 8. 1. 
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elegit, no other form of execution can be employed 
against the debtor^s person or property, unless the 
creditor be evicted from the lands extended. 

The execution creditor having thus obtained 
possession of the lands may retain them until he 
has satisfied the judgment out of the rents and 
profits. In that case, when the judgment is 
satisfied, the debtor may recover the land back, 
either by an action of ejectment, or by a '' scire 
facias ad rehabendam terram." Before the judg- 
ment is so satisfied, the debtor, upon tendering to 
the plaintiff in Court whatever may be deficient 
in the amount of the judgment, may recover the 
land by a scire facias ad rehabendam terram. Or 
the debtor may proceed in equity ; or apply to the 
Court out of which the elegit issued, to refer it to 
one of the masters to ascertain the amount of the 
rents and profits received^ and to order that if it 
appear that the debt is satisfied, possession shall 
be delivered to the debtor. 

It is expressly provided by the statute that the 
elegit creditor shall render an account in the Court 
out of which the execution is sued, a liability to 
which a tenant by elegit was subject in a Court 
of Equity before the Act.*^ 

With regard to judgments entered since the 29th 
July, 1864, a more effectual remedy is given to 
the creditor than satisfying his judgment out of 
rents as tenant by elegit. He may obtain an order 
in the Chancery Division of the High Court for 

"^ 1 & 2 Vict. c. no. 
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the sale of the debtor's interest for the purpose of 
applying the proceeds to the satisfaction of his 
judgment.1 

The next consideration is the return of the writ. 
It is not usual for the sheriff to return writs of 
execution unless ruled or ordered to do so, although 
in strictness he is bound to return them when 
executed. In some cases it is absolutely necessary 
that the writ should be returned. Thus, if lands 
be extended on an elegit, the writ and the inquisi- 
tion held under it must be returned, otherwise the 
tenant by elegit will have no title. Also, where 
the full amount of the judgment is not realised by 
the writ, and it is expedient to issue another writ 
to enforce payment of the remainder, it is, as we 
have seen, essential that the first writ should be 
returned, in order to recite the return in the fresh 
writ. It may sometimes be advisable to compel 
the sheriff to return the writ, in order to prevent 
improper conduct in the officer. The sheriff cannot 
be ruled to return the writ where there has been 
any collusion between the sheriff's officer and the 
plaintiff or his solicitor, or where the action or 
execution has been compromised, or where the 
writ has been executed by a special bailiff*^ or the 
like ; and if so ruled the sheriff may apply to the 
Court or a judge to set aside the rule. 

The sheriff can only be thus ruled to return the 



» 27 & 28 Vict. c. 112, 88. 4, 6, 6. 

" PaUister ▼. PaUigter, 1 Chit Rep. 614, n. ; Harding v. 
Holder, 2 M. ft 6. 914 ; 8 Sa N. R. 298. 
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writ whilst he is in office, or within six calendar 
months after he goes out of it. 

The party issuing the writ may in general rule 
the sheriff to return it if it become necessary for 
him to have such return. The party against whom 
the writ is issued may rule the sheriff to return it 
after the object of the writ has been effected, but 
it seems that this cannot be done by such party 
before that time, except on special grounds. No 
judge's order is required for the return of a writ> 
but a side-bar rule issues. The rule calls upon 
the sheriff to return the writ within a certain time 
after notice to be given to his under-sheriff. All 
rules upon the sheriffs of London and Middlesex 
to return writs are four-day rules, and upon other 
sheriffs, eight-day rules."^ A copy of the rule with 
the name of the officer by whom the writ was 
executed indorsed on it must be served at the 
office of the sheriff's deputy. The time limited 
by the rule for making the return may be enlarged 
by order, and this is often allowed where the justice 
of the case requires it for the sheriffs protection ; 
jas where there are adverse claims to the goods 
seized imder a fi. fa. 

The sheriff must return the writ within the 
time limited or, if the offices be closed, as soon as 
they open, otherwise he will be in contempt, and 
isubject to an attachment.^ In order to make 
,sheriffs punctual in their return of writs, it is 
ordered that "the officer with whom it is filed 

» R. 180, H. T. 1858. * R. 181, H. T. 1868. 
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shall endorse the day and hour when it was 
filed/'P 

The return must be certain, but so much 
certainty is not required as in pleading. When 
the bailiff of a liberty has the execution and 
return of a writ, the sheriff may return that he 
commanded the bailiff to execute the writ ; and 
if the bailiff has not made a return, the sheriff 
should' return that fact accordingly ; or if he ha» 
made a return, the sheriff should return it. 

The return is conclusive between the same 
parties in the same action, but not against other 
parties or in another action.^ Even in another 
action, however, the return is primA facie evidence 
of the facts stated in it. The sheriff is generally 
concluded by his return; and the bailiff of a 
liberty is, it seems, concluded by it, although false, 
and his remedy over is against the sheriff. But 
the sheriff's officer is not, for the purpose of his 
own justification, so concluded. In a return to a 
writ of fi. fa. the sheriff is not bound by the 
value of the goods he returns. 

The Court will not, in general, try the truth of 
a return on affidavits. But if the return be false, 
the party who is injured by it may maintain an 
action against the sheriff/ Therefore, if the 
sheriff return "non est inventus," when he has 



^ R. 181, H. T, 1853. 

*» Jackson V. ffiO, 10 AA k EL 477 ; Stimaon v. Farnham, 41 
L. J. Q.B. 52 ; L. R. 7 Q. B. 175. 

' See Wylie v. Birc\ 4 Q. R 666 ; Stinuon v. Famham, vh. 
iupr. 
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taken, or might have taken, the defendant, he is 
liable to an action. So, if he return nulla bona 
to a writ of fi. fa., when he has had an opportunity 
of making a levy, the execution creditor may bring 
an action against the sheriff for the false return. 
The return may in general be amended. 

If the writ of execution be irregular, or ought 

not to have issued, it will, like other processes of 

the Court, be set aside, and, if goods or money 

have been levied under it, they will be ordered to 

be restored. So, if the execution has been irre- 

gularly executed, such restoration or disdiarge wiU 

be ordered. But the execution will not, in general, 

be set aside where too large a sum has been levied ; 

all the Court or a judge will do in such a case is 

to compel the execution creditor to refund the 

overplus. In settmg aside the execution, the 

Court, unless the debtor was entitled to it as a 

matter of right, wiU in general restram him from 

bringing any action, unless a strong case of damage 

be shown; and even where the debtor is entitled 

to set aside the execution, ex debito justitiae, the 

Court will not in general give hun his costs of the 

rule for that purpose, unless he will consent not to 

bring any action." Although the mit be irregular 

yet, unless it be set aside, the party at whose suit 

it is issued and his solicitor may justify under it. 

But after it has been set aside for irregularity, or 

on the ground that it was issued in bad faith, they 

cannot do so ; and the latter is liable in trespass, 

■ Ooik V. WdL9, 1 B. ft Ad. 376 ; Bhjode» v. EvXl, 26 L. J. 
Exch. 265. 
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as well as the former, for an arrest or the like 
made under it* Whether set aside or not, the 
sheriff and his officer, and all persons acting under 
the sheriff, are, in general, protected by it, however 
irr^^ular, provided it be not void on the face 
of it, or did not issue without jurisdiction, and 
provided he or they do not join in the same 
plea with the party.^ The setting aside of the 
writ does not prevent the party from issuing and 
executing another writ. 

A mode of executing a judgment by the " at- 
tachment of the debts" of the judgment debtor 
was first given by the Common Law Procedure 
Act, 1854«, and is now adopted by the High Court. 
It is somewhat analogous to the ancient proceeding 
by " foreign attachment " in use in the Mayor's 
Court of London and similar municipal Courts. 
By a foreign attachment, however, debts are at- 
tached for the purpose of compelling the defendant 
to appear and put in bail in the action ; whereas 
the attachment in the High Court only comes into 
use after judgment. 

With this view a judgment creditor may obtain 
an order that the judgment debtor be orally 
examined before an officer of the Court as to what 
debts are owing to him, and for the production by 
the debtor of books and documents.^ A judge 

* Oodrington v. JUo^d, 8 Ad. & EL 449 ; Smith v. Sydney^ 39 
L. J. Q. B. 144. 

WooUey v. Clarle, 6 B. & AlA 744 ; PhiUipi v. Biron, 1 Str. 
509. 

« Ord. xlv. 1, p. 324. 
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may, either before or after such oral examination, 
upon the ex parte applidation of the judgment 
creditor, upon affidavit stating that judgment has 
been recovered, and that it is still unsatisfied, and 
that any other person is indebted to the judgment 
debtor, and is within the jurisdiction, order that 
all debts owing or accruing from such third person 
to the judgment debtor shall be attached to an- 
swer the judgment debt. Such third person, or 
** garnishee," may be ordered to appear to show 
cause why he should not pay the judgment cre- 
ditor the debt due from him to the judgment 
debtor, or so much thereof as may be sufficient to 
satisfy the judgment debt/ 

All debts due to the debtor, in which he is bene- 
ficially interested, and for which he can sue, can 
in general be attached. Debts due to a corpora- 
tion, unless exempted by Act of Parliament, may 
be so attached. So may part of a debt. It seems 
that the proceeds of an execution may be attached 
in the sheriff's hands for a debt due from the 
execution creditor. Rent owing to the judgment 
debtor may be attached.* A judgment debtor who 
is an executor or administrator is within the 
garnishee clauses of the Common Law Procedure 
Act, 1854; and, therefore, a debt due to such 
judgment debtor, in his representative capacity, 
may be attached by a judgment creditor of the 
executor in the same right. On a joint judgment 



y Ord. xlv. 2, p. 825. 

s MUcheU V. Lee, 36 L. J. Q. B. 154 ; L. E. 2 Q. B. 269. 
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against several, a debt due to any one or more of 
the judgment debtors may be attached. 

As a general rule, debts or money which the 
debtor cannot sue for cannot be attached. A 
superannuation allowance granted by a resolution 
of the board of directors of the East India Com- 
pany to a retired clerk under the authority of a 
statute cannot be attached, as the same is only a 
gratuity, and the grant is not by deed. Nor can 
unliquidated damages be attached, even after 
verdict, but before judgment; nor dividends pay- 
able under a bankruptcy ; nor debts in which the 
debtor is not beneficially interested ; nor money 
ordered to be paid by a rule of Court ; nor the 
property of an intestate in the hands of the ordi- 
nary. The property of a foreign ambassador or a 
foreign potentate cannot be attached. Where 
there are mutual debts between the debtor and 
the garnishee, the judgment creditor can only 
recover the balance against the garnishee. 

Service of the order for the attachment of a 
debt on the garnishee, or notice to him of the 
order given in such manner as may be directed 
binds the debt in his handa^ The attachment of 
a judgment debt overrides a solicitor's lien on or 
control over the judgment, in respect of general 
costs due to him from the garnishee.^ 

If the garnishee does not pay into Court the 
debt due from him, or the judgment debt, and 
does not dispute the debt claimed to be due from 



• Ord. xlv. 8, p. 825. *» C. L. P. Act» 1854, «. 62. 
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hinii or if he does not appear upon summons, then 
the judge may order execution to issue stunmarily 
to levy the amount due from the garnishee to^ 
wards satisfaction of the judgment debt® Where 
an order is made upon a garnishee to pay an 
accruing debt, execution cannot be issued against 
him until the debt is due. 

If the garnishee dispute his liability, the judge 
may order any issue necessary for determining the 
question to be tried.* 

A third person alleged to hold a lien on the 
debt may be ordered to appear, and any necessary 
order may be made.® 

Payment made by, or execution levied upon, the 
garnishee under any such proceeding is a valid 
discharge to him as against the judgment debtor 
to the amount paid or levied, although the pro-, 
ceeding be set aside or the judgment reversed.^ 
A garnishee is not protected if he pay the debt 
to the judgment creditor before a judge's order 
has been obtained directing such payment.^ 

In each of the Divisions there is kept a debt 
attachment book, wherein entries are made of the 
attachment and proceedings thereon. Copies of 
such entries may be taken by any person.^ 

The costs of and incidental to the application 
for the attachment are in the discretion of the 
Court or a judge.* 

* OrcL xlv. 4, p. 326. a Ord. xlv. 5, p, 325. 

• Ord. xlv. 6, 7, p. 326. ' Ord. xlv. 8, p. 826. 
»f Turner v. Jmes, 26 L. J. Ex. 262. 

^ Ord. xlv. 9, p. 326. » Ord. xlv. 10, p. 826. 
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Another form of execution analogous to the 
attachment of a debt is a " charging order." This 
order directs that any government stock, funds or 
annuities, or any stock or shares of or in a public 
company in England, whether incorporated or not, 
standing in the name of the debtor in his own 
right, or in the name of any person in trust for 
him, shall stand charged with the payment of the 
judgment debt and interest. The charge cannot 
be enforced for six calendar months after the order, 
and is relinquished by the creditor taking the 
debtor in execution on the judgment.*^ 

k 1 & 2 Vict. c. 110, 88. 14-16 ; 8 & 4 Vict, c 82. 
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CHAPTER XI. 

APPEAL. 

An appeal is a proceeding by which a judgment 
in the High Court of Justice is called in question 
before the Court of Appeal. It takes the place of 
error and appeal in the Courts of Common Law, 
and of appeal in Chancery, to which latter pro- 
ceedings it is very closely assimilated. 

Error was an appeal against a judgment 
grounded either on the suggestion of some fact 
affecting the validity and regularity of the action, 
as, for instance, that the unsuccessful party was an 
infant, and appeared by attorney ; or on some 
error in point of law apparent on the face of the 
proceedings. When it was grounded upon a sug- 
gestion of a fact, it was brought in that one of 
the Courts at Westminster in which the judgment 
was given. Such a proceeding was called error 
" coram vobis," or if the judgment were one of 
the Queen's Bench, " coram nobis." Error in law 
was brought from either of the three Courts at 
Westminster to a Court of Appeal. Until 1830 
errors from the Common Pleas were prosecuted in 
the Queen's Bench, and errors from the Exchequer 
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and the Queen's Bench on its original side to the 
Exchequer Chamber, but in that year it was pro- 
vided that errors from either of the three Courts 
of Common Law should be heard in the Court of 
Exchequer Chamber by judges of the other two 
Courts. 

Error was originally brought by writ sued out 
of the Court of Chancery, and directed to the per- 
son in the Court below who had the custody of the 
record ; as, in the Queen's Bench and Common 
Pleas, to the Lord Chief Justice ; in the Exche- 
quer, to the Treasurer and Barons. It commanded 
the inferior Court to certify the record to the 
Court of Appeal, which was directed to examine 
it and affirm or reverse the judgment according to 
law. By the Common Law Procedure Act, 1862, 
a writ of error was made unnecessary, and the 
proceeding to error became a step in the cause. 

The proceeding called " appeal " as distinguished 
from error in the Courts of Common Law, owed 
its origin to the Common Law Procedure Act, 1862. 
It was applicable to cases in which the Court 
of first instance granted or refused to grant a new 
trial or enter a verdict or nonsuit, such grant or 
refusal, as it did not appear on the record, not 
being a subject for error. The appeal always lay 
if the point were reserved at the trial, or if the 
rule were for misdirection, and one of the judges 
dissented. The facts raising the question were 
stated in a special case. 

In the Court of Chancery an appeal was allowed 
from the order or decree of the Master of the 
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Rolls or a Vice-Chancellor to the Lord Chancellor 
or the Lords Justices of Appeal, who were ap- 
pointed in 1851 to assist him in his appellate 
duties. The form of appeal was by a petition to 
the Lord Chancellor, and the appeal was looked 
upon as a rehearing. 

The Judicature Acts provide a uniform pro- 
cedure of appeal, by way of rehearing, for the 
Supreme Court of Judicature. Proceedings in 
error are abolished,^ and there is to be no special 
case or petition, but the appeal is brought by a 
simple notice of motion.^ An appeal may be 
carried to the Court of Appeal upon any order or 
judgment of the High Court of Justice. No ap- 
peal can be brought on an interlocutory order after 
the expiration of twenty-one days, or on a final 
judgment after one year, without the leave of the 
Court of Appeal.® An order made in an interpleader 
issue is an interlocutory order, because it rather 
arises out of the action brought against the person 
interpleading than is a final judgmental Leave to 
sign final judgment under Order XIV. has also 
been held to be an interlocutory order for the some 
what refined reason that the order is not a final 
judgment itself but a permission to sign it.® The 
time for appealing begins to run in the case where 
an order is made from the drawing up or perfect- 



• Ord. Iviii. 1, p. 889. 
»* Ord. Iviii. 2, p. 839, 
« Ord. Iviii. 15, p. 348. 

«* McAndrew v. Bwrker, 47 L. J. Ch. 340. 

* Standard DUcount Co. v. De la Grange, 47 L. J. Q. B. 8. 
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ing the order; when the order is refused from the 
date of the refusal ; when the appKcation is partly 
granted and partly refused time for appeal against 
the refusal runs from the refusal, not the order.^f 
Four days* notice of appeal must be given in the 
case of an interlocutory order, and fourteen days' 
notice in the case of a judgment.^ The notice of 
appeal must be served on all parties directly 
affected by the appeal, but the Court may adjourn 
the case for the purpose of serving other parties, 
and may amend the notice in any way.^ If the 
party appealed against desire himself to call the de- 
cision in question, he need not bring a cross appeal, 
but may give notice that he intends to contend 
that the decision of the Court below should be 
varied.^ In the case of a final judgment, this 
notice must be an eight days* notice ; in the case 
of an interlocutory order, two days* notice.^ 

The appeal is entered by the appellant produc- 
ing to the officer of the Court the order or judg- 
ment, or an office copy of it, and leaving a copy of 
the notice of appeal"^ It is then entered in the 
list of appeals. 

An appeal may be made against the refusal by 
the High Court of an ex parte application, by 
moving ex parte within four days from the date of 
the refusal.^ 

So soon as the notice has expired, and the case 

» Trail v. Jackson, 46 L. J. Ch. 16. 
^ Ord. Iviii. 4, p. 340. * Ord. Iviii. 8, p. 840. 

^ Ord. IviU. 6, p. 341. * Ord. Iviii. 7, p. 841. 

m Ord. IvuL 8, p. 341. " Ord. Iviii. 10, p. 342. 
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is reached in the list, the appeal is heard. Two 
counsel are heard on each side, and the appellant s 
counsel has the right of reply. If the appeal be on 
a question of fact, the evidence is brought before 
the Court of Appeal on the affidavits, or the notes 
of the judge taken at the trial® The Court of 
Appeal may receive further evidence either by oral 
examination of witnesses in Court or by affidavit 
or deposition taken before an examiner. If the 
appeal be against an interlocutory order, or the 
facts have occurred since the decision appealed 
against, leave to produce further evidence is not 
necessary. In other cases, special grounds must 
be shown, and special leave obtained. The Court 
of Appeal has all the powers of the High Court, 
and may make any order which ought to have been 
made. They may do this without restriction, 
although the notice of appeal refer only to part of 
the decision, and although the respondent has not 
given notice of an intention to contend that the 
decision should be varied.^ They may reverse the 
judgment of the High Court on the question of 
costs, and they may make such order as to the 
costs of appeal as they think fit ; the general rule 
being that the successful party is to obtain the 
costs of appeal. No appeal, however, can be 
brought on a question of costs only, except by leave 
of the Court making the order,^ but this rule does 
not apply to an order directing the costs, charges, 
and expenses of a trustee to be paid.' 

o Ord. Iviii 11, p. 342. 
P Ord. Iviii. 6, p. 840. i Jud. Act, 1878, s. 49. 

' Jones V. ChenneU, 47 L. J. Ch. 683. 
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Formerly bringing error operated as a stay of 
execution on giving bail or making a deposit. 
Under the present practice, an order is required 
for an appeal to operate as a stay, and a condition 
of this order is usually that the appellant find 
security.* 

Before the Judicature Acts the decision appealed 
against in the Courts of common law was that 
of a Court in banc, or what is now called a divi- 
sional Court, which was the judicial unit of each 
of the common law courts. Questions of law 
raised at the trial always came before the Court 
in banc before they went to the Exchequer 
Chamber. Now, however, by the Appellate 
Jurisdiction Act, 1876, it is provided that every 
action, so far as practicable, shall be disposed 
of before a single judge,* which is the ordinary 
practice in Chancery, but an innovation at com- 
mon law. Accordingly an appeal lies from a 
judge at Nisi Prius directly to the Court of 
Appeal, unless a new trial is asked for, in which 
case a divisional Court must be moved. When, 
therefore, the judge tries a case without a jury, or 
is alleged to have entered the verdict wrongly ac- 
cording to the findings, the appeal lies to the 
Court of Appeal.^ 

From any order or judgment of the Court of 
Appeal an appeal lies, as formerly, from the Lord 
Chancellor and Lords Justices in Chancery cases 

• Ord. Iviii. 16. * 39 & 40 Vict. c. 59, s. 17. 

» Ord. xl 4. 

l3 
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and the Exchequer Chamber in common law cases, 
to the House of Lords,* but the proceedings in the 
Court of Appeal bring to a close the history of 
an action in the Supreme Court. 

' App. Act, 1876| B. 8. 
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I. FoBMs IN AN Action of F&add. 
11. Specially indobsed Writ and Judoment by default 

IN A DiRTBICT BeOISTBY. 

III. Pleadings in an Administration Action. 

IV. Pleadings in a Probate Action. 

V. Warrant and Pleadings in an Admiralty Action 

IN REM. * 



I. 

FORMS IN AN ACTION OF FRAUD. 

Form 1. 

Writ of Summotis, 

1878. B. No. 233. 
In the High Court of Justice. 
Queen's Bench Division. 

Between A.B. Plaintiff, 
and 
CD. Defendant 

Victoria, by the grace of God of the United Kingdom 
of Great Britain and Ireland, Queen, Defender of the 
Faith. 

To G, D. of U. V. Street, in the county of Middlesex. 

We command you, That within eight days after the ser- 
vice of this writ on you, inclusive of the day of sucii 
service, you do cause an appearance to be entered for you 



* These forms are chosen from the Appendices to the Judica- 
ture Act of 1875, as samples of the documentary proceedings in 
an action. They are filled up and arranged in groups. 
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in the Qaeen's Bench Division of Our High Coart of Jus- 
tice in an action at the suit of A,B, ; and take notice, that 
in defaalt of your so doing the plaintiff may proceed 
therein, and jud^meut may be given in your aosence. 
Witness, The Right Honourable Hugh MacCalmont Baron 
Cairns, Lord High Chancellor of Great Britain, at West- 
minster, the 1st day of December one thousand eight 
hundred and seventy-eight. 

N.B. — This writ is to be served within twelve calendar 
months from the date thereof, or if renewed, from the 
date of such renewal, including the day of such date, 
and not afterwards. 

The defendant may appear hereto by entering an appear- 
ance either personally or by solicitor at the office of 
the Queen's Bench Division, Inner Temple, London. 

Indorsements on the writ made before issue. 

The pbuntifTs claim is for damages for fraudulent mis- 
representation on the sale of a business. 

This writ was issued by E.F., of 14, K. B. W., Temple, 
London, solicitor for the said plaintiff, who resides at 20, 
K. Street, London, N. 

Indorsement made on the writ after service. 

This writ was served by X,Y. on CD,, the defendant, on 
Ttiesday, the 3rd day of December^ 1878. 

(Signed) XY. 



Form 2. 

Memorandum of Appearance. 

1878. B. No. 233. 

High Court of Justice. 

Queen's Bench Division. 

A,B. V. a.T). 

Enter an appearance for CD. in this action. 
Dated this 10th day of December, 1878. 

Z., 
Solicitor for the defendant. 

The place of business of Z, is 99, O S., Lincoln's Inn. 
His address for service is the same. 
The said defendant requires a statement of claim to be 
filed and delivered. 
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Form 3. 

1878. B. No. 233. 
In the High Court of Justice. 
Queen's Bench Division. 

Writ issued 1st December, 1878. 

Between A.B, Plaintiff, 

and 
CD. Defendant 

Statement of Claim, 

1. On or about 3rd March, 1878, the defendant caused to 
be inserted in the Daily Telegraph newspaper an advertise- 
ment, in which he offered for sale the lease, fixtures, 
fittings, goodwill, and stock-in-trade of a baker's shop and 
business, and described the same as an increasing business, 
and doing twelve sacks a week. The advertisement directed 
Application for particulars to be made to L.M, 

2. The plaintiff having seen the advertisement applied 
to LM,j who placed him in communication with the de- 
fendant, and negotiations ensued between the plaintiff and 
the defendant for the sale to the plaintiff of the defendant's 
bakery in C. L. Street, London, with the lease, fixtures, 
fittings, stock-in-trade, and goodwill. 

3. In the course of these uogotiations the defendant re- 
peatedly stated to the plaintiff that the business was a 
steadily increasing business, and that it was a business of 
more than twelve sacks a week. 

4. On the 5th of April, 1878, the plaintiff, believing the 
said statements of the defendant to be true, agreed to pur- 
chase the said premises from the defendant for 500/., and 
paid to him a deposit of 2001 , in respect of the purchase. 

5. On the 15th April, the purchase was completed, an 
assignment of the lease executed, and the balance of the 
purchase money paid. On the same day the plaintiff 
entei*ed into possession. 

6. The plaintiff soon afterwards discovered that at the 
time of the negotiations for the said purchase by him and 
of the said ageement, and of the completion thereof, the 
said business was, and had long been, a declining business ; 
and at each of those times, and for a long time before, it 
had never been a business of more than ei^ht sacks a week. 
And the said premises were not of the value of 500/., or of 
any saleable value whatever. 

7. The defendant made the false representions herein- 
before mentioned well knowing them to be false, and frau- 
dulently, with the intention of inducing the plaintiff to 
make the said purchase on the faith of them. 

The plaintiff claims 600/. damages. 
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Form 4. 

1878. B. No. 233. 

In the High Court of Justice. 
Queen's Bench Division. 

Between A.B, Plaintiff, 
and 
CD. Defendant. 

ataUrrmit of Dcf&Me, 

1. The defendant says that at the time when he made 
the representations mentioned in the third paragraph of 
the statement of claim and throughout the whole of the 
transactions between the plaintiff and defendant, and down 
to the completion of the purchase and the relinquishment 
1)Y the defendant of the said shop and business to the 
plaintiff, the said business was an increasing business, and 
was a business of over twelve sacks a week. And the de- 
fendant denies the allegations of the sixth paragraph of 
the statement of claim. 

2. The defendant repeatedly during the negotiations told 
the plaintiff that be must not act upon any statement or 
representation of his, but must ascertain for himself the 
extent and value of the said business. And the defendant 
handed to the plaintiff for this purpose the whole of his 
books, showing fully and truthfully all the details of the 
said business, from which books the nature, extent, and 
value thereof could be fully seen, and those books were 
examined for that purpose by the plaintiff, and by an 
accountant on his behalf. And the plaintiff made the 
purchase in reliance upon his own judgment, and the result 
of his own inquiries and investigations, and not upon any 
statement or representation whatever of the defendant. 



Form 5. 

1878. B. No. 233. 

In the High Court of Justice. 
Queen's Bench Division. 

Between A.B. Plaintiff, 
and 
CD, Defendant. 

Reply, 

The plaintiff joins issue upon the defendant's statement 
of defence. 
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Form 6. 

Notice of Trial, 

In the High Court of Justice. 
Queen's Bench Division. 

J.jB. V. CD. 
Take notice of trial of this action by a Judge and a 
special jury in Middlesex, for the 1st day of March next. 

E,F,, plaintiflTs solicitor. 
Dated 16th January, 1879. 
To Z., defendant 8 solicitor. 



Form 7. 

Notice to produce Documents, 

In the High Court of Justice. 
Queen's Bench Division. 

A,B. V. O.Z). 
Take notice that the plaintiff hereby requires you to 
produce and show to the Court and jury on the trial of this 
action all books, papers, letters, copies of letters, and all 
writings, and other aocuments in your custody, possession, 
or power, containing any entry, memorandum, or minute 
relating to the mattera in question in the action, and par- 
ticularly the books relating to the defendant's business as 
a baker in C. L. Street, and all letters written by the 
plaintiff to the defendant, also all letters written by the 
plaintiff's solicitor to the defendant's solicitor, and the 
notices to admit and produce in this action. 

E.F., 

Plaintiff's solicitor. 
Dated I8th January, 1879. 
To Z., defendant's solicitor or agent. 



Form 8. 

Notice to admit Documents* 

In the High Court of Justice. 
Queen^ Bench Division. 

A.B V. CD. 
Take notice that the plaintiff in this cause proposes to 
adduce in evidence the several documents hereunder 

* The notices to produce and to admit documents will in most 
cases be also given mutatis mutandis by the defendant to the 
plaintiff. 
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Bpecified, and that the same may be inspected by the 
defendant, his solicitor or agent, at my office, at 14, K. B. 
W., Temple, London, on 2l8t January next, between the 
hours of eleven and two ; and the defendant is hereby 
required, within forty-eight hours from the last-mentioned 
hour, to admit that such of the said documents as are 
specified to be originals were respectively written, signed, 
or executed, as the^ purport respectively to have been ; that 
such as are specined as copies are true copies ; and such 
documents as are stated to have been served, sent, or 
delivered, were so served, sent, or delivered respectively ; 
saving all just exceptions to the admissibility oi all such 
documents as evidence in this cause. 

E,F,, solicitor for plaintiff. 

Dated 18th January, 1879. 
To Z., solicitor for defendant. 



Originals. 



Description of Documents. 


Dates. 


Letter — Defendant to Plaintiff 

Letter — Defendant's Solicitor to Plaintiff's 
Solicitor ... ... ••• 


24 March, 1878. 
1 May, 1878. 



Copies. 



Description of 
Documents. 



Letter — 

Plaintiff to De- 
f endant 



Dates. 



Original or Duplicate served, sent, 

or delivered, when, how, and 

by whom . 



26 March, 

1878. 



Sent by General Post 
26 March, 1878. 
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Form 9. 

Certificate of Officer after Trial by a Jury, 

13th February, 1879. 1878. B. No. 233. 

In the Hi^h Court of Justice. 
Queen's Beuch Divisiou. 

Between A,B, Plaintiif, 
and 
CD, Defendant. 

I certify that this action was tried before the Honourable 
Mr. Justice P. Q., and a special jury of the county of 
Middlesex, on the 12th and 13tli days of February, 1879. 

The jury found for the pkuntiif with 400^. damages. 

The Judge directed that judgment should be entered for 
the plaintiff for 4002. with costs of suit 

R,F,y Associate. 



Form 10. 

Jvdgment, 

15th February, 1879. 1878. B. No. 233. 

In the High Court of Justice. 
Queen's Bench Division. 

Between A.B, Plaintiff, 
and 
CI). Defendant. 

The action having on the 12tb and 13th ot February, 1879, 
been tried before the Honourable Mr. Justice P. Q. and a 
special jury of the county of Middlesex, and the jury having 
found for the plaintiff with 4002. damages, and the said 
Mr. Justice P. Q. having ordered that judgment be entered 
for the plaintiff for 4002. and costs of suit. Therefore it is 
adjudged that the plaintiff recover against the defendant 
4002. and 502. for his costs of suit. 
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Form 11. 

1878. B. No. 233. 

PrcBdpe for Fieri Facias, 

In the High Court of Justice. 
Queen^s Bench Division. 

Between A.B, Plaintiff, 
and 
CD, Defendant 

Seal a writ of fieri facias directed to the sheriff of 
Middlesex to levy against CD. of 8, U. V. Street, the sum 
of 400^ and interest thereon at the rate of 41, per centum 
per annum from the 15th day of February, and 43Z. 6s. 8d. 
costs. 

Judpnent dated I5th day of Februaiy, 1879. 

Taxing master's certificate, dated 16ui day of February, 
1879. 

X, Y.y solicitor for plaintiff. 



Form 12. 

Writ of Fieri Facias, 

1879. B. No. 233. 

In the High Court of Justice. 
Queen's Bench Division. 

Between A,B, Plaintiff, 
and 
CD, Defendant. 

Victoria, by the grace of God of the United Kingdom 
of Great Britain and Ir -land. Queen, Defender of the 
Faith. 

To the Sheriff of Middlesex greeting. 

We command you that of the goods and chattels of CD, 
in voar bailiwick you cause to be made the sum of 400^. 
ana also interest thereon at the rate of 41. per centum per 
Annum from the 15th day of February, which said sum of 
money and interest were lately before us in our High 
Court of Justice in a certain action wherein A,B. is plaintiff 
and CD. is defendant by a judgment of our said Court, 
bearing date the 15th day of February, adjudged to be paid 
by the said CD. to A.B., together with certain costs in the 
said judgment mentioned, and which costs have been taxed 
iind allowed by one of the taxing masters of our said Court 
At the sum of 43^. 6s, 8d., as appears by the certificate of 
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the said taxing master, dated the 16th day of February. And 
that of the goods and chattels of the said CD. in your 
bailiwick you further cause to be made the said sum of 
43/. 6«. 8cf. together with interest thereon at the rate of 4^ 
per centum per annum from the 16th day of February, and 
that you have that money and interest before us in our 
said Court immediately after the execution hereof to be 
paid to the said A,B, in pursuance of the said judgment. 
And in what manner you shall have executed this our 
writ make appear to us in our said Court immediately after 
the execution thereof. And have there then this writ. 

Witness, the Right Honourable Hugh MacCalmont 
Baron Cairns, Lord Hiffh Chancellor of Great Britain, at 
Westminster, this 26th day of February, one thousand eight 
hundred and seventy-nine. 



\ 
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SPECIALLY INDORSED WRIT AND JUDGMENT 
BY DEFAULT IN A DISTRICT REGISTRY. 



Form 13. 

Writ of Summons, 

1879. F. No. 102. 
Jn the High Court of Justice. 
Exchequer Diviflion. 

Between E,F. Plaintiff, 

and 
G.H. Defendant. 

Victoria, by the grace of God, of the United Kingdom of 
Great Britain and Ireland, Queeu, Defender of the 
Faith. 

To G.H. of B. in the county of Northampton. 

We command you, That within eight days after the 
Bervice of this writ on you, inclusive uf the day of such 
iBervice, you do cause an appearance to be entered for you 
in the Exchequer Division of Our High Court of Justice in 
An action at the suit of E.F. ; and take notice, that in 
de£Etult of your so doing the plaintiff may proceed therein, 
nud judgment may be ffiven in your absence. Witness, 
The Right Honourable Hugh MacCalmont Baron Cairns, 
Lord High Chancellor of Great Britain, at Westminster, 
the 1st day of February, one thousand eight hundred and 
seventy-nine. 

N.B.— This writ is to be served within twelve calendar 
months from the date thereof, or, if renewed, from the 
date of such renewal, including the day of such date, 
and not afterwards. 

The defendant may appear hereto by entering an appear- 
ance, either personally or by solicitor at the District 
Registry Office, 26, W. Sti*eet, Northampton, or the 
Exchequer Office at Stone Buildings, Lincoln's Inn, 
iu the county of Middlesex. 
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Indorsements on writ made before issue. 

The plaintiff's claim is 642. 16«. for the price of goods 
sold, and ll. Ss, 4d. for costs ; and if the amount claimed 
be paid to the plaintiff or his solicitor within four days 
from the service hereof, further i^roceedings will be stayed* 

The following are the particulars : — 

1876— 3l8t Dec. £ s. d. 

Balance of account for butcher's meat to this 

date 35 10 

1877 — 1st January to 31st March. 
Butcher's meat supplied . . . . . 74 5 

109 16 
1877— 1st Feb., paid 46 

Balance due £64 15 



pite 



The writ was issued by S,T., of 7, K. Street, North- 
ampton, solicitor for the said phuntiff, who resides at 21| 
L. M. Street, Northampton. 

Indorsement made on the writ after service. 

This writ was served by -4.^. on G.H. the defendant on 
Monday, the 3rd day of February, 1879. 

(Signed) A.W. 



Form 14. 

Judgment by Default of Appearance, 

1879. F. No. 102. 

In the High Court of Justice. 
Exchequer Division. 

Between E.F. Plaintiff, 
and 
G.II, Defendant. 
28th February, 1879. 

The defendant not having appeared to the writ of sum- 
mons herein, it is this day adjudged that the plaintiff 
recover against the said defendant 64^ 15«., and costs to be 
taxed. 
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PLEADINGS IN AN ADMINISTRATION ACTION. 



Form 16. 

1879. B. No. 33. 
In the High Court of Justice. 
Chancery Division. 

Master of the Rolls. 

Writ issued 2nd February, 1879. 
In the matter of the estate of A,B,, deceased. 

Between E.F. Plaintiff, 
and 
G,H, Defendant. 

Statement of Claim, 

1. A.B, of IT., in the county ofX., died on the 1st of July, 
1875, intestate. The defendant G,H. is the administrator 
of A,B. 

2. A.B. died entitled to lands in the said county for an 
estate of fee simple, and also to some other real estate and 
to personal estate. The defendant has entered possession 
of tne real estate of A,B., and received the rents thereof. 
The legal estate in such real estate is outstanding in mort- 
gages under mortgages created bv the intestate. 

3. A X» was never married ; he had one brother only, 
who pre-deceased him without having been married, and 
two sisters only, both of whom also pre-deceased him, 
namely M.N. and P.Q. The plaintiff is the only child of 
M.N,^ and the defendant is the only child of P.Q, 

The plaintiff claims — 

1. To have the real and personal estate of A,B, ad- 
ministered in this couit, and for that purpose to 
have all proper directions ^ven and accounts taken. 

2. To have a receiver appomted of the rents of his 
real estate. 

3. Such further or other relief as the nature of the 
case may require. 
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Form 16. 

1879. B. No. 33. 

In the High Court of Justice. 
Chancery Division. 

Master of the Rolls. 

In the matter of the estate of A.B., deceased. 

Between E^. Plaintiff, 
and 
QM, Defendant. 

Statement of Defence, 

1. The plaintiff is an illegitimate child of M,N* She 
was never married. 

2. The intestate was not entitled to any real estate at his 
death, except a copyhold estate situate in the county of i2., 
and held of the manor of S. According to the custom of 
that manor, when the copyholder dies without issue, and 
without leaving a brother, or issue of a deceased brother, 
the copyhold descends to his elder sister and her issue in 
preference to his younger sister and her issue. P.Q, wa» 
older than M,N. 

3. The personal estate of .^.^. was not sufficient for the 
payment of his debts, and has all been applied in payment 
of his funeral and testamentary expenses, and part of hi» 
debts. 



Form 17. 

Dmimfrer. 

1879. B. No. 33. 

In the High Court of Justice. 
Chancery Division. 

Master of the Rolls. 

A.B. V. 6\Z), 

The defendant demurs to the plaintiff's statement of 
claim, and says that the same is 1mm in law on the ground 
that the heir of the said A,B, is not a party to the action, 
and on other grounds, sufficient in law to sustain this 
demurrer. 
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Form 18. 

1879. B. No. 33. 
In the High Court of Justice, 
Chanceiy Division. 

Master of the Rolls. 

In the matter of the estate of A.B.y deceased. 

Between E.F, Plaintiff, 
and 
G.H, Defendant. 

Reply, 

The plaintiff joins issue with the defendant upon his 
defence. 



Form 19. 

Judgment at Trial by Judge without a Jury. 

1879. B. No. 33. 
In the High Court of Justice. 
Chancery Division. 

Master of the EoUs. 

7th day of March, 1879. 

In the matter of the estate of A,B.f deceased. 

Between E.F. Plaintiff, 
and 
G.H. Defendant. 

This action coming on for trial the 1st day of March, 
before the Bight Hon. Sir G. Jessel, Master of the Rolls, 
in the presence of counsel for the plaintiff and the defen- 
dant, upon hearing the probate of the will of A.B,, the 
answer of the defendant E,If*. to interrogatories, the admis- 
sion in writing, dated 5th of February, and signe^i by Mr. 
H,Y.t the solicitor for the plaintiff, and by Mr. P.Q,^ the 
solicitor for the defendant, the affidavits of E.F., R,S,y and 
T. Z7., filed the 5th day of February, the affidavit of G.H., 
0. V, and O.P., filed tne 5th day of February, the evidence of 
K,L. and M.N., taken on their oral examination at the 
trial, and an exhibit marked X., bein^ an indenture dated, 
&c., and made between, &c., and wliat was alleged by 
counsel on both sides : This court doth declare, &c. 

And this Court doth order and adjudge, &c. 
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IV. 
PLEADINGS IN A PROBATE ACTION. 



Form 20. 

1878. B. No. 99. 

In the High Court of Justice. 
Probate, Divorce and Admiralty Division. 

Writ issued, 12th March, 1878. 

Between A,B. Plaintiff, 
and 
E.F. Defendant 

StatemeJit of Claim. 

1. C. T., late of Bicester, in the county of Oxford, gentle- 
man, deceased, who died on the 20th of January, 1878, at 
Bicester, being of the age of 21 years, made his last will, 
with one codicil thereto, the said will bearing date the first 
day of October, 1874, and the said codicS the first of 
January, 1875, and in the said will appointed the plaintiff 
sole executor thereof. 

2. The said will and codicil were signed by the deceased 
in the presence of two witnesses present at the same time, 
the said will in the presence of H.P. and J.B,, and the 
said codicil in the presence of J.D, and G.E., and who 
subscribed the same in the presence of the said deceased. 

3. The deceased was at the time of the execution of the 
said will and codicil respectively of sound mind, memory 
and understanding. 

The plaintiff claims : 
That the Court shall decree pivjbate of the said will and 
codicil in solemn form of law. 
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Form 21. 

1878. B. No. 99. 

lu the High Court of Justice. 

Probate, Divorce and Admiralty Division. 

Between A.B. Plaintiff, 
and 
CD. Defendant. 

Statement of Defence. 

The defendant says as follows : 

1. The said will and codicil of the said deceased were 
not duly executed according to the provisions of the statute 
1 Vict. c. 2(<. 

2. The deceased at the time the said will and codicil 
respectively purport to have been executed, was not of 
sound mind, memory and understanding. 

3. The execution of the said will and codicil was ob- 
tained by the undue influence of the plaintiff [and others 
acting with him, whose names are at present unknown to 
the defendant.] 

4. The execution of the said wiU and codicil was ob- 
tained by the fraud of the plaintiff such fraud, so far as is 
within the defendant's present knowledge being [state the 
nature of the fraud.'] 

5. The said deceased at the time of the execution of the 
said will and codicil did not know and approve of the 
contents thereof, or of the contents of the residuary clause 
in. the said will [as the case may he.^ 

6. The deceased made his true last will, dated the 1st 
day of January, 1873, and in the said will appointed the 
defendant sole executor thereof. [Pro^pound this xoill as 
in paragraj^hs 2 and 3 of claim.} 

The defendant claims : 

1. That the Cjourt will pronounce against the said will and 
codicil propounded by the plaintiff : 

2. That the Court will decree probate of the said will of 
the said deceased, dated the 1st of January, 1873, in 
solemn form of law. 
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Form 22. 

1878. B. No. 99. 

In the High Court of Justice. 
Probate, Divorce and Admiralty Division. 

Between A,B, Plaintiff, 
and 
CD* Defendant. 

Reply. 

1. The plain tiff joins issue upon the statement of defence 
of the defendant, as contained in the first, second, third, 
fourth and fifth paragraphs thereof. 

2. The plaintiff says that the said will of the said 
deceased, dated the Ist of January, 1873, was duly revoked 
by the will of the said 1st of October, 1874, propounded by 
the plaintiff in his statement of claim. 
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V. 

WARRANT AND PLEADINGS IN AN ADMIRALTY 

ACTION IN REM. 



Form 23. 
Warrant of Arrest. 



1878. B. No. 88. 
In the High Court of Justice. 
Probate, Divorce and Admiralty Division. 

Between A,B. and C.Z)., Plaintiffs, 

and 
The Owners of the " American." 

Victoria, by the grace of God, of the United Kingdom 
of Great Britain and Ireland, Queen, Defender of the 
Faith. 

To the Marshal of the Probate, Divorce and Admiralty 
Division of our High Courf of Justice, and to all and 
singular his substitutes. 

We hereby command you to arrest the ship or vessel, 
" American," of the port of Liverpool, and the cargo laden 
therein, and to keep the same under safe arrest until you 
shall receive further orders from Us. Witness the Right 
Honourable Hugh MacCalmont Baron Cairns, Lord High 
Chancellor of Great Britain, this 7th day of May, 1878. 



Form 24. 

1878. B. No. 88. 

In the High Court of Justice. 

Probate, Divorce and Admiralty Division. 

Writ issued 1st May, 1878. 

THE "AMERICAN." 

Between A,B, and CD., Plaintiffs, 

and 
E,F, and G.H. Defendants. 

Statement of Claim. 

1. Shortly before 8 a.m. on the 9th of December, 1876, 
the brigantine " Katie," of 194 tons register, of which the 
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plaintiffs were owners, manned by a crew of eight hands 
all told, whilst on a voyage from Dublin to St. John's, 
Newfoundland, in ballast, was in latitude about 46° N., 
and longitude 40° 42' W., by account. 

2. The wind at such time was about W. by S., a strong 
breeze, and the weather was clear, and the ** Katie " was 
under double-reefed mainsail, reefed mainstaysail, middle 
staysail, lower topsail, reefed fore staysail, and jib, sailing 
full and by on the port tack, heading about N.W. ^ N., 
and proceeding at the rate of about five knots and a-half 
per hour. 

3. At such time a steamship under steam and sail, which 
proved to be the screw steamship " American," was seen 
at the distance of three or four miles from the " Katie," 
broad on her port bow, and steering about E. or E. by S. 
The master of the " Katie " not having been able to take 
observations for several days, and her chronometer having 
run down, and the said master wishing to exchange longi- 
tudes with the " American," caused an ensign to be hoisted, 
and marked his longitude by account on a board which he 
exhibited over the port side. The " Katie was kept full 
and by, and the " American " approached rapidly, and at- 
tempted to pass ahead of the " Katie," and caused imme- 
diate danger of collision, and although thereupon the helm 
of the " Katie" was put hard a-port and her mainsheet let 
go, the " American " with her stem struck the " Katie" on 
her port side, almost amidships, cutting her nearly in two, 
and the " Katie " sank almost immediately, her crew being 
saved by the steamer. 

4 The ** American " improperly neglected to keep clear 
of tho « Katie.*' 

5. The " American " improperly attempted to pass ahead 
of the " Katie.'' 

6. The " American " improperly neglected to ease her 
engines, and improperly neglected to stop and reverse her 
engines in due time. 

The plaintiffs claim : — 

1. That it may be declared that the plaintiffs are 

entitled to the damage proceeded for : 

2. That the bail given by the defendants be con- 

demned in such damage, and in costs : 

3. That the accounts and vouchers relating to such 

damage be referred to the Registrar assisted by 
merchants to report the amount thereof: 

4. Such further and other relief as the nature of the 

case may require. 



2A6 iS^PENDIX OF SELECTED FORMS. 

Form :25. 

1678. B. No. 88. 

In the High Court of Justice. 

Probate, Divorce and Admiralty Division. 

THE ** AMERICAN." 

Between A,B. and CD. PiaiDtiflb, 

and 
E,F. and G,H, Defendants. 

Statement of Defence. 

The defendaute say as follows :— 

1. The '^ Anglican " is a screw steamship, of 1368 tons 
register, with engines of 200-hor8e power nominal, be- 
longing to the port of Liverpool, and at the time of the 
occurrences hereinafter mentioned was manned by a orew 
of 40 hands all told, laden with a cargo of general mer- 
ehandise, and bound from PaFt*au-Prince in the West 
Indies to Liverpool. 

2. About 8.5 a.m. on the 28th of November, 1876, the 
"American" was in latitude 46«> N., longitude 38° 16'1V.. 
steering E. by S. true maffoetic, making under all sail and 
steam about 12 knots an hour, the wind being about S.W. 
by S. true magnetic, blowing a strong breeze, and the 
weather hazy, when a vess^ which afterwards proved 
to be the brigantine ^* Katie,*' was observed on the 
"American's*' ^rboard bow about four miles distant, 
bearing about S.£. by £. true magnetic, close-hauled to 
the wind, and steering a course nearly parallel to that of 
the " Ameriean." 

3. The "American" kept her course, and when the 
"Katie" was about three miles distant her ensign was 
observed by those on board the ** American " run up to the 
main, and she was seen to have altered her course, and to 
lie bearingf down towards the "American.'' The "Ameri- 
ean's " ensign was afterwards run up, and her master sup- 
posing that the " Katie " wanted to correct her longitude, 
or to speak the " American," continued on his course ex- 
pecting that the " Katie," when she had got sufficiently 
close to speak or show her black board over her starboard 
side, would luff to the wind, and pass to the windward of 
the "American." 

4. The master of the ^ American " watched the " Katie " 
as she continued to approach the " American," and when 
she had approached as near as he deemed it prudent for 
her to come, he waved to her to luff, and shortly afterwards 
on his observing her to be attempting to cross the bows of 
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the ** American," the helm of the latter was immediately 
put to starboard, and engines stopped and reversed full 
speed; but notwithstanding, the "American'' with her 
stem came into collision with the port side of the ^' Katie," 
a little forward of the main rigging. 

5. The ** American's " engines were then stopped, and 
when the crew of the " E^atie " had got on board of the 
" American," the lattei-'s engines were reversed to get her 
clear of the '*' Katie," which sunk under the ** American's " 
bows. 

6. The " Katie " improperly approached too close to the 
" American." 

7. Those on board the " Katie " improperly neglected to 
luff, and to pass to windward of the " American.' 

8. Those on board the " Katie " improperly attempted to 
cross the bows of the " American." 

9. Those on board the "Katie" improperly ported her 
helm before the said collision. 

10. Those on board the " Katie '* improperly neglected 
to starboard her helm before the said collision. 



Form 26. 

1878. B. No 88. 

In the High Court of Justice. 

Probate, Divorce and Admiralty Division. 

THE "AMERICAN." 

Between A.B, and CD, Plaintiffs, 

and 
E.F. and G,H. Defendants. 

Reply. 

The plaintiffs join issue upon the defendants' statement 
of defence. 



THE RULES OF THE SUPREME COURT.' 



[Note. — Where no other promion is made by the 
Act or these Rules the present Procedure and 
Practice remain in force.] 



ORDER L 
Form and Cohheitceheht of Actioh. 



1 . All actions which have bithorto been com- Action de- 
menced by writ in the superior courts of common ^^^-f 
law at Westminster, or in the Court of Common 

Fleas at Lancaster, or in the Court of Pleas at 
Durham, and all suits which have hitherto been 
commencerl by bill or information in the High 
Court of Chancery, or by a cause in rem or in i>er- 
sonam in the High Court of Admiralty, or by citation 
or otherwise in the Court of Probate, shall be in- 
stituted in the High Court of Justice by a proceeding 
to be called an action. 

2. With respect to interpleader, the procedure and rnter- 

pleader, 

* The bairt* of theiie Rules connwin <d the ** Rnleo of 
Court" contained in the first schedule to the Judicature 
Act of 1875. The '* Rules of Court " have been suj/ple- 
mented hy the ^* Rules of the Supreme Court, December, 
1875/* "February, 1876," ''June, 1876," "December, 
1876," ''May, 1877," "June, 1877," "November, 1878," 
and "March, 1879;" and the "Rules of the Supreme 
Court," which Ih the collective name of the Code of j 

Pr^ice'lure of the Supreme Court, tm amended from time 
to time, are mibject to additions and alterations, under | 

sect. 17 of the Judicature Act, 1875. 

t The marginal notes are tidcen, by permission, from ^ 

'< Lely and Foulkes' Judicature Acts" (2nd edition). ^ 

M 3 



250 



RULES OF THE SUPREME COURT. 



Froceedings 
othor than 
actions and 
inter- 
pleader. 



practice now used by courts of common law under 
the Interpleader Acts, 1 & 2 Will. 4, c. 58, and 23 & 
24 Vict. c. 126, shall apply to all actions and all the 
divisions of the High Court of Justice, and the 
application by a defendant shall be made at any 
time after being served with a writ of summons and 
before delivering a defence. 

3. All other proceedings in and applications to the 
High Court may, subject to these rules, be taken and 
made in the same manner as they would have been 
taken and made in any court in which any proceed- 
ing or application of the like kind could have been 
taken or made if the act had not been passed. 



Commence- 
ment of 
actions by 
writ. 



Costs by use 
of prolix 
forms. 



Form of 
writ. 



Amended 
form. 



Writ for 
service out 
of jurisdic- 
tion by 
leave. 



ORDER II. 
Writ of. Summons and Procedure, <fcc. 

1. Every action in the High Court shall be com- 
menced by a writ of summons, which shall be in- 
dorsed with a statement of the nature of the claim 
made, or of the relief or remedy required in the 
action, and which shall specify the division of the 
High Court to which it is intended that the action 
should be assigned. 

2. Any costs occasioned by the use of any more 
prolix or other forms of writs, Tmd of indorsements 
thereon, than the forms hereinafter prescribed, shall 
be borne by the party using the same, unless the 
court shall otherwise direct. 

3. The writ of summons for the commencement 
of an action shall, except in the cases in which any 
different form is hereinafter provided, be in Form 
No. 1 in Part I. of Appendix (A.)* hereto, with 
such variations as circumstances may require. 

3a. Forms 2 and 3 in Part I. of Appendix (A.) to 
the Rules of the Supreme Court shall be read as if 
the words "by leave of the court or 'a judge '* were 
not therein. 

4. No writ of summons for service out of the juris- 
diction, or of which notice is to be given out of the 
jurisdiction, shall be issued without the leave of a 
court or judge. 



* S*»c p. 227. The form of writ for service abroad is 
substantially the same,. 



ORD. III. INBOBSEMENTS OF CULIM. '251 

6. A writ of Bummonfi to be served out of the Form of 
jnrifldictiou, or of which notice is to be given out of ^^^or 
the jurisdiotioQ, ehall be in Form No. 5 in Part I. of |bro^. 
Appendix (A.) hereto, with such variationaaB circum- 
stanoes juav require. Such notice shall be in Porm 
No. 8, in the same part, with such variations as cir- 
cumstances may require. 

6. With respect to actions upon a bill of exchange BiUs of ex- 
or promissory note, commenced within six months ^^'*"&®- 
after the same shall have become due and payable, 

the procedure under the Bills of Exchau^ Act, 18 (& 
19 Vict. c. 67, shall continue to be used.* 

7. The writ of summons in every Admiralty action Form of 
in rem shaU be in Form No. 4 of Part I. of Appendix ^^'""^^^^^ 
(A.) hereto, with such variations as circumstances 

may require. 

7a. Form (A.) in the Appendix to these Rules shall Substituted 
be substituted for the form referred io in Order II., ^°"^' 
Rule 7, of the Eules of the Supreme Court. 

8. Every writ of summons, and also every other Date, &c., 
writ, shall bear date on the day on which the same ° ^ 
shall be issued, and shall be tested in the name of 
theLord Chancellor, or if the office of Lord Chancellor 

shall be vacant, in the name of the Lord Chief 
Justice of England. 



ORDER ni. 
Indorsements of Clatm. 

1. The indorsement of claim shall be made on Time of in- 

., - 1 /. -1 • • J dorsement. 

every writ of summons before it is issued. 

2. In the indorsement required by Order II., Contents of 
Rule 1, it sliall not be essential to set forth the pre- indorse- 
cise ground of complaint, or the precise remedy or "^®"*" 
relief to which the plaintiff considers himself en- 



* The Bilk of Exchange Act must be strictly followed, 
so that proof of service on a partnership as now allowed 
by these rules (Ord. ix. 6), instead of personal service, as 
reqtdred by the BiUs of Exchange Act, does not entitle 
the plaintiff to enter judgment {Pollack v. Campbell, 45 
L. J. Jbc. 199 ; L. R. 1 Ex. D. 50) ; but a writ under the 
BiUs of Exchimge Act may issue from a district registry 
{Oger v. Bradnum, 45 L. J. C. P. 273 ; L. R. 1 C. P. D., 
834). 
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FonuBof 

indonie- 

xnent. 



Indorsing 
representa- 
tive 
capacity. 



Indorse- 
ment in 
Ptobate 
actions. 



Special in- 
doraement 
of debt or 
liquidated 
deniand. 



General in- 
dorsement 
of debt and 
costs. 



titled. The plaintiff mny by leave of the Court or judge 
amend such indorsement so as to extend it to any other 
cause of action or any additional remedy or relief. 

3. The indorsement of claim may be to the effect 
of such of the Forms in Part II.* of Appendix (A.) 
hereto as shall be applicable to the case, or if none 
be found applicable, tnen such other similarly con- 
cise form as the nature of the case may require. 

4. If tiie plaintiff sues or the defendant or any of 
the defendants is sued in a representative capacity, 
the indorsement shall show, in manner appearing by 
the statement in Appendix (A.) hereto, Part II., 
Sect. 8, or by any other statement to the like effect, 
in what capacity the plaintiff or defendant sues or is 
sued. 

5. In Probate actions the indorsement shall show 
whether the plaintiff claims as creditor, executor, 
administrator, residuary legatee, legatee, next of kin, 
heir-at-law, devisee, or in any and what other 
character. 

6. In all actions where the plaintiff seeks merely 
to recover a debt or liquidated demand in money 
payable by the defendant, with or without interest, 
arising upon a contract, express or implied, as, for 
instance, on a bill of exchange, promissory note, 
cheque, or other simple contract debt, or on a bond 
or contract under seal for payment of a liquidated 
amount of money, or on a statute where the sum 
sought to be recovered is a fixed sum of money or in 
the nature of a debt, or on a guaranty, whether under 
seal or not, where tiie claim agaiust the principal is 
in respect of such debt or liquidated demand, bill, 
cheque, or note, or on a trust, the writ of summons 
may be specially indorsed with the particulars of the 
amoimt sought to be recovered, after giving credit 
for any payment or set-off. 

7. Wherever the plaintiff's claim is for a debt or 
liquidated demand only, the indorsement, beside 
stating the nature of the claim, shall state the amount 
claimed for debt, or in respect of such demand, and 
for costs respectively, and shall further state, that 
upon payment thereof within four days after service, 
or in cas6 of a writ not for service within the juris- 
diction within the time allowed for appearance, 
further proceedings will be stayed. Such statement 



Seep. 228. 
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may be in the form in Appendix (A.) hereto, Part II., 
Sect. 3.* The defendant may, notwithstanding such 
payment, have the costs taxed, and if more than one- 
sixth shall be disallowed, the plaintiff's solicitor 
shall pay the costs of taxation. 

8. In all cases of ordinary account, as, for instance, indorse- 
in the case of a partnership or executorship, or ^^ J^^ 
ordinary trust account, where the plaintiff, in the account 
first instance, desires to have an account taken, the 
writ of summons shall be indorsed with a claim that 
such account be taken. 



ORDER IV. 

Indorsement of Address. 

1 . The solicitor of a plaintiff suing by a solicitor ^®*Sx. 
shall indorse upon every writ of summons, and notice su^by 
in lieu of service of a writ of simimons, the address of solicitor. 
the plaintiff, and also his own name or firm and 

place of business, and also, if his place of business 
shall be more than three miles from Temple Bar, 
another proper place, to be called his address for 
service, which shall not be more than three miles 
from Temple Bar, where writs, notices, petitions, 
orders, summonses, warrants, and other documents, 
proceedings, and written communications may be left 
for him. And where any such solicitor is only agent Agency. 
of another solicitor, he shall add to his own name or 
firm and place of business the'name or firm and place 
of business of the principal solicitor. 

2. A plaintiff suing in person shall indorse upon Where 
every writ of summons, and notice in lieu of service piaintiflf 
of a writ of summons, his place of residence and ^raon. 
occupation, and also, if his place of residence shall be 
more than three miles from Temple Bar, another 
proper place, to be called his address for service, 
which shall not be more than three miles from 
Temple Bar, where writs, notices, petitions, orders, 
summonses, warrants, and other documents, proceed- 
ings, and written communications may be left for 

him. 

[The above two rules are to apply to all cases in 
wmch the writ of summons is issued out of the London 

2a. Notwithstanding anything to the contrary 

* See p. 237. 
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Where 
writ out of 
district 
registry. 



Town writs, contained in Order IV. of the Rules of the Sapreme 
ment^f. Court, Roles 1 and 2 of such Order shall only 
apply when the writ of summonB is issued out of Jthe 
London office. 

3. In all cases where a writ of summonB is issued 
out of a district registiy the solicitor shall give on the 
writ the address of the plaintiff, and his own name 
or firm. and his place of business, which fihall, if his 
place of business be within the district of the re- 
gistry, be an address for service, and if each place 
be not within the district he shall add an address 
for service within the district, and, where the de- 
fendant does not reside within the district, he shall 
add a further address for service, which shall not 
be more than three miles from Temple Bar ; and 
where the solicitor issuing the writ is only agent of 
another solicitor, he shall add to his own name or 
firm and place of business the name or firm and 
place of business of tlie principal solicitor. Where 
the plaintiff sues in person, he shall give on the 
writ his place of residence and occupation, which 
shall, if his place of residence be witliin the dis- 
trict, be an address for service, and if such place be 
not within the district he shall add an address for 
service within the district, and, where the defendant 
does not reside within the district, he shall add a 
further address for service, which shall not be more 
than three miles from Temple Bar. 



When out of 

district 

registry. 

What writ 
must state 
if defendant 
not resident 
within 
district. 



What if 

defendant 

resident. 



ORDER V. 

Issue of Writs of Summons. 
1. Place of Iss\ie. 

1. In any action other than a Probate action, the 
plaintiff wherever resident may issue a writ of sum- 
mons out of the registry of any district. 

2. In all cases where a defendant neither resides 
nor carries on business within the district out of the 
registry whereof a writ of summons is issued, there 
shall be a statement on the face of the writ of sum- 
mons that such defendant may cause an appearance 
to be entered at his option either at the district 
registry or the London office, or a statement to the 
like effect. 

3. In all cases where a defendant resides or carries 
on business within the district, and a writ of sum- 
mons is issued out of the district registry, there shall 
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be a statement on the face of the writ of summons, 
that the defendant do cause an appearance to be 
entered at the district registry, or to the like effect. 

2. Option to choose Division in certain Cases. 

4. Subject to the power of transfer, every person choice of 
by whom any cause or matter may be commenced in division in 
the High Court of Justice which would have been ^j^";^ 
within the non-exclusive cognizance of the High 

Court of Admiralty if the said Act had not passed 
shall assign such cause or matter to any one of the 
divisions of the said High Court, including the Pro- 
bate, Divorce and Admiralty Division, as he may 
think tit, by marking the document by which the 
same is commenced with the name of the division, 
and giving notice thereof to the proper officer of the 
court. If so marked for the Chancery Division the 
same shall be assigned to one of the judges of such 
division by marking the same with the name of such 
of the said judges as the plaintiff or petitioner 
(subject to such power of transfer) may think fit. 

4a. Subject to the power of transfer and subject Assigning 
also to the power of the Lord Chancellor, by order *JJ^ judge of 
from time to time otherwise to direct, ever}' cause pivieio? 
or matter which shall be commenced in the Chancery 
Division of the High Court, shall be assigned to one 
of the judges thereof by marking the same with the 
name of such of the same judges as the plaintiff or 
petitioner may in his option think fit. 

4a.* If, in any action commenced and pending in 
any one of the Queen's Bench, Common Pleas, or 
Exchequer Divisions of the High Court the trial 
shall take place before a judge of another of the said 
Divisions, the cause shall from that time be trans- 
ferred to the Division of which such judge is a 
member. 

3. Generally. 

5 . Writs of summons shall be prepared by the Preparation 
plaintiff or his solicitor, and shal i be written or ^^ ^^*®' 
printed, or partly written and partly printed, on 

paper of the same description as hereby directed in 
the case of proceedings directed to be printed. 

6. Every writ of summons shall be sealed by the Seal of writ, 
proper officer, and shall thereupon be deemed to be 
issued. 

* So nmnbeied in duplicate. 
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7. The plaintiff or his solicitor shall, on presenting 
any writ of summons for sealing, leave with the 
officer a copy, written or printed, or partly written and 
partly printed, on paper of the description aforesaid, 
of such writ, and sdl the indorsements thereon, and 
such copy shall be sio^ied by or for the solicitor 
leaving the same, or by the plaintiff himself if he 
sues in person. 

8. The officer receiving such copy shall file the 
same, and an entry of the filing thereof shall be made 
in a book to be called the cause book, which is to be 
kept in the manner in which cause books have here- 
tbtore been kept by the clerks of records and writs in 
the Court of Chancery, and the actions shall be dis- 
tinguished by the date of the year, a letter, and a 
number, in the manner in which causes are now dis- 
tinguished in such last-mentioned cause books. And 
when such action shall be commenced in a district 
registry, it shall further be distinguished by the 
name of such registry. 

9. Notice to the proper officer of the assignment of 
an action to any division of the court under sect. 11 
of the Supreme Court of Judicature Act, 1875, or 
under Rule 4 of this Order, shall be sufficiently given 
by leaving with him the copy of the writ of sum- 
mons. 
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before Pro- 
bate writ. 



Before Ad. 
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writ. 



Contents of 
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4. In 'particular Actions. 

10. The issue of a writ of summons in Probate 
actions shall be preceded by the filing of an affidavit 
made by the plaintiff or one of the plaintiffs in veri- 
fication of the indorsement on the writ. 

11. In Admiralty actions in rem a warrant for the 
arrest of property according to Form (A.) in the 
Appendix to these Rules may be issued at the in- 
stance either of the plaintiff or of the defendant at 
any time after the writ of summons has issued ; but 
no warrant of arrest shall be issued until an affidavit 
by the party or his agent has been filed, and the 
following provisions complied with : 

(a) The affidavit shall state the name and 
description of the party on whose behalf the 
action is instituted, the nature of the claim, the 
name and nature of the property to be arrested, 
and that the claim has not been satisfied. 

(6) In an action of wages the affidavit shall 
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state the national character of the vessel pro- 
ceeded against ; and if against a foreign vessel, 
that notice of the institution of the action has 
been given to the consul of the State to which 
the vessel belongs, if there be one resident in 
London [a copy of the notice shall he annexed to 
the affidavit]. 

(c) In an action of bottomry, the bottomry Bottomry. 
bond, and if in a foreign language also a notarial 
translation thereof, snail be produced for the 
inspection and perusal of the registrar, and a 
copy of the bond, or of the translation thereof, 
certified to be correct, shall be annexed to the 
affidavit. 

{d) In an action of distribution of salvage the Salvage, 
affidavit shall state the amoimt of salvage money 
awarded or agreed to be accepted, and the name, 
address, and description of the party holding the 
same. 

(e) The Court or judge may in any case, if he Dispensing 
think fit, allow the writ of summons to issue JJ^^J^^C 
although the affidavit may not, contain all the jidge" ^ 
required particulars. In a wages cause he may 
also waive the service of the notice, and in a 
cause of bottomry the production of the bond. 



ORDER VI. 

Concurrent Writs. 

1. The plaintiff in any action may, at the time of issue of Con- 
or at any time during twelve months after the issuing ^^n* ^'^^ 
of the original writ of summons, issue one or more twelve 
concurrent writ or writs, each concurrent writ to bear months, 
teste of the same day as the original writ, and to be 
marked with a seal bearing the word " concurrent," 

and the date of issuing the concurrent writ ; and 
such seal shall be impressed upon the writ by the 
proper officer : pro^aded always, that such concurrent 
writ or writs shall only be in force for the period 
during which the original writ in such action shall 
be ill force. 

2. A writ for service within the jurisdiction may Service out 
be issued and marked as a concurrent writ with one pf junsdic- 
for service, or whereof notice in lieu of service is to 

be given, out of the jurisdiction ; and a writ for 
service, or whereof notice in lieu of service is to be 
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ORDER YII. 
Disclosure by Solicitors and Plaintiffs. 

1. Every solicitor whose name shall be indorsed 
on any writ of summons shall, on demand in writing 
made by or on behalf of any defendant who has 
been served therewith or has appeared thereto, 
declare forthwith whether such writ has been issued 
by him or with his authority or privity ; and if such 
solicitor shall declare that the writ was not issued 
by him or with his authority or privity, all pro- 
ceedings upon the same shall be stayed, and no 
further proceedings shall be taken thereupon without 
leave of the Court or a judge. 

2. When a writ is sued out by partners in the 
name of their firm, the plaintiffs or their solicitors 
shall, on demand in writing by or on behalf of any 
defendant, declare forthwith the names and places of 
residence of all the persons constituting the firm. 
And if the plaintiffs or their solicitor shall fail to 
comply with such demand, all proceedings in the 
action may, upon an application for that purpose, be 
stayed upon such terms as the Court or a judge may 
direct. And when the names of the partners are so 
declared, the action shall proceed in the same 
manner and the same consequences in all respects 
shall follow as if they had been named as the 
plaintiffs in the writ. But all proceedings shall, 
nevertheless, continue in the name of the firm. 



Writ to be 
in force for 
twelve 
months 
only. 



ORDER Tin. 

Renewal of Writ. 

1. No original writ of summons shall be in force 
for cmore than twelve months firom the day of the 
date thereof, including the day of such date ; but if 
any defendant therein named shall :not have been 
Berved tbeiwwith, the plaintiff may, before the ex- 
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piration of the twelve months,* apply to a judge, ^^^^J^gJ^ 
or the district registrar, for leave to renew .the months by 
writ ; and the judge or registrar, if satisfied that order of 
reasonable efforts have been made to serve such jj^^^*^ 
defendant, or for other good reason, may order that registrar. 
the original or concurrent writ of summons be 
renewed for six months from the date of such 
renewal, and so from time to time during ;the 
Qorrency of the rene-wed writ. And the writ -shall 
in such case be renewed by being marked with a 
seal bearing the date of the day, month, and year 
of such renewal ;t such seal to be provided and kept 
for that purpose at the proper office, and to be im- 
pressed upon the writ by the proper olficer, upon 
delivery to him by the plaintiff or his solicitor of a 
memorandum in Form No. 5 in Appendix (A.) Part 
I. ; and a writ of summons so renewed shall remain 
in force and be available to prevent the operation of 
any statute whereby the time for the commencement 
of the action may be limited, and for all other pur- 
poses, from the date of the issuing of the original 
writ of summons. 

2. The production of a writ of summons pur- Evidence of 
porting to be marked with the eeal of the Court, renewal, 
showing the same to have been renewed in manner 
aforesaid, shall be sufficient evidence of its having 
been so renewed, and of the commencement of the 
action as of the first date of such renewed writ for 
all purposes. 



ORDER IX. 

Service of Writ of Summons. 

1. Mode of Service. 

1. No service of writ shall be required when the Accepting 
^___^ service. 

* If the twelve months have elapsed there is no power, 
mider O.IiVII. 6yto enlarge the timefor applying to renew 
the writ, when meanwhile the Statute of Limitation has 
expired. {Doyle v. Kaufman, 47 L. J. Q. B. 26 ; L. K. 
8 Q. B. D. 7.) 

"f If the original writ be lost, the Court will not, to save 
the Statutes of Limitation, order a copy to be sealed by 
way of renewal. {Davis v. Garlandy 45 L. J. Q. B. 137 ; 
L, R. 1 Q. B. D. 250.) 



260 



RULES OF THE SUPREME COURT. 



Personal 
and stib- 
stitiited 
service. 



defendant, by his solicitor, agrees to accept service 
and enters an appearance. 

2. When service is required the writ shall, wher- 
ever it is practicable, be served in the manner in 
which personal service is now made, but if it be 
made to appear to the Court or to a judge that the 
plaintiff is from any cause unable to effect prompt 
personal service, the Court or judge may make such 
order for substituted or other service, or for the 
substitution of notice for service, as may seem just. 



Service on 
husband 
nnd wife. 



On infant. 



On lunatic. 



2. On particular Defendants, 

3. When husband and wife are both defendants to 
the action, service on the husband shall be deemed 
good service on the wife, but the Court or a judge 
may order that the wife shall be served with or 
without service on the husband. 

4. When an infant is a defendant to the action, 
service on his or her father or guardian, or if none, 
then upon the person with whom the infant resides 
or under whose care he or she is, shall, unless the 
Court or judge otherwise orders, be deemed good 
service on the infant ; provided that the Court or 
judge may order that service made or to be made on 
the infant shall be deemed good service. 

5. When a lunatic or person of unsound mind 
not so found by inquisition is a defendant to the 
action, service on the committee of the lunatic, or 
on the person with whom the person of unsound 
mind resides or under whose care he or she is, shall, 
unless the Court or judge otherwise orders, be 
deemed good service on such defendant. 

3. 071 Partners and other Bodies. 

On partners. 6. Where partners are sued in the name of their 
firm, the writ shall be served either upon any one or 
more of the partners or at the principal place within 
the jurisdiction of the business of the partnership 
upon any person having at the time of service the 
control or management of the partnership business 
there ; and, subject to the rules hereinafter con- 
tained, such service shall be deemed good service 
upon the finn. 

6a. Where one person carrying on business in the 
name of a firm, apparently consisting of more than 
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ipc 
idli 
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firm. 
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one person, shall be sued in the firm name, the writ 
may be served at the principal place within the 
jarisdiction of the business so carried on, upon any 
person having at the time of service the control or 
management of the business there ; and subject to 
any of the Rules of the Supreme Court, such service 
shall be deemed good service on the person so sued. 

7. Whenever, by any statute, provision is made On corpora- 
for service of any writ of summons, bill, petition, or ^^^' 
other process upon any corporation, or upon any 
hundred, or the inhabitants of any place, or any 
society or fellowship, or any body or number of 
persons, whether corporate or otherwise, every writ 

of summons may be served in the manner so pro- 
vided. 

4. hi particular Actions. 

8. Service of a writ of summons in an action to Service iu 
recover land may, in case of vacant possession, when reco^ry^of 
it cannot otherwise be effected, be made by posting land. 

a copy of the writ upon the door of the dwelling- 
house or other conspicuous part of the property. 

9. In Admiralty actions in rem, the warrant of Service of 
arrest shall be served by the Marshal or his sub- ^^^*^^ 
stitutes, whether the property to be arrested be 
situate within the port of London or elsewhere 
within the jurisdiction of the Court, and the solicitor 
issuing the warrant shall, within six days from the 
service thereof, file the same in the registry. 

10. In Admiralty actions in rem, sei*vice of a writ Service of 
of summons against ship, freight or cargo on board, ^^*"^*^ 
is to be effected by nailing or affixing the original 

writ for a short time on the mainmast, or on the 
single mast of the vess^, andfon taking off the pro- 
cess, leaving a true copy of it nailed or fixed in its 
place. 

11. If the cargo has been landed or transhipped. Placing writ 
service of the writ of summons to arrest the cargo tran^^ 
and freight shall be effected by placing the writ for shipped. 

a short time on the cargo, and on taking off the 
process by leaving a true copy upon it. 

12. If* the careo be in the custody of a person who Service on 

•11 . •j.*' i 'i . •' /. ,■•' .. custodian of 

will not permit access to it, service of the writ may cargo. 
be made upon the custodian. 

5. Generally. 

13. The person serving a writ of summons shall. 
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^^?*fdi te ^^^^^"^ three days at most after such service, indorse 
of service ou the writ the day of the month and week of the 
service thereof, otherwise the plaintiff shall not be 
at liberty, in case of non-M)peai*ance, to proceed by 
default ; and every affidavit of service of such writ 
shall mention the day on which such indorsement 
was made. 



ORDER X. 

Substituted Service. 

Affidavit for Every application to the Court or a judge, under 
sSrtoe Oi'<ler IK. Rule 2, for an order for substituted or 
other service, or for the substitution of notice for 
service, shall be supported by an affidavit setting 
forth the grounds upon which the application is 
made. 



ORDER XL 

Service out op the Jurisdiction. 

When ser- 1. Service out of the jurisdiction of a writ of sum- 
Si^iurL^* mons or notice of a writ of summons* may be 
diction may allowed by the Court or a judge whenever the whole 
be allowed, or any part of the subject-matter of the action is land 
or stock, or other property situate within the juris- 
diction, or any act, deed, will, or thing affecting such 
land, stock, or property, and whenever the contract 
which is sought to be enforced or rescinded, dis- 
solved, annulled, or otherwise affected in any such 
action, or for the breach whereof damages or other 
relief are or is demanded in such action, was made 
or entered into within the jurisdiction, and when- 
ever there has been a breach within the jurisdictioiL 
of any contract wherever made, and whenever any 
act or thing sought to be restrained, or removed, or 
for which damages are sought to be recovered, was or 
is to be done or is situate within the jurisdiction. 



*■ A British subject is served with a writ and a foreigner 
with a notice. (Beddington v. Beddington, 45 Jj, J, "Proh. 
44 ; L. R. 1 Pr. D. 426.) A foreign corporation may 
now be served with a notice of a writ of summons. 
{Westman v. AJctiebolaget; 4t5 L. J. Ex. 35^7 ; L. R. 1 Ex. 
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1a. Whenever any action is brought in respect of Jxercise of 

. ^i-i^ i.j.xi.i» 1 discretion in 

any contract which is sought to be enforced or re- giving leave, 
scinded) dissolved, annulled, or otherwise affected 
in any such action, or for the breach whereof damages 
or odier relief are or is demanded in such action 
when such contract was made or entered into within 
the jurisdiction, or whenever there has been a breach 
within the jurisdiction of any contract, wherever 
made, the judge, in exercising his discretion as to 
granting leave to serve such writ or notice on a 
defendant out of the jurisdiction, shall have regard 
to the amount or value of the property in dispute or 
sought to be recovered, and to the existcuce in the 
place of residence of the defendant, if resident in 
Scotland or Ireland, of a local Court of limited 
jurisdiction, having jurisdiction in the matter in 
question, and to the comparative cost aud convenience 
of proceeding in England or in the place of such 
defendant's residence, and in all the above-mentioned 
cases no such leave is to be granted without an affi- 
davit stating the particulars necessary for enabling 
the judge to exercise his discretion in manner 
aforesaid, and all such other particulars (if any) as 
he may require to be shown. 

2. In probate actions service of a writ of summons In probate 
or notice of a writ of summons may by leave of the a^tiona. 
Court or judge be allowed out of the jurisdiction. 

3. Every application for an order for leave to Evidence in 
serve such writ or notice on a defendant out of the o?d«^ ^ 
jurisdiction shall be supported by evidence, by affi- 
davit, or otherwise, showing in what place or 
country such defendant is or probably may be 

found, and whether such defendant is a ^British sub- 
ject or not, and the grounds upon which the appli- 
cation is made. 

4. Any order giving leave to effect such service or Limit of 
give such notice shall limit a time after such service SSraSce*^ 
or notice within which such defendant is to enter an 
appearance, such time to depend on the place or 
country where or within which the writ is to be 

served or the notice given. 

5. Notice in lieu of service shall be given in the 
manner in which writs of summons are served. 
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ORDER XII. 
Appearance. 

1. Except in the cases otherwise pi*ovided for by 
these rules a defendant shall enter his appearance 
in London. 

2. If any defendant to a writ issued in a district 
registry resides or carries on business within the 
district, he shall appear in the district registry. 

3. If any defendant neither resides nor carries on 
business in the district he may appear either in the 
district registry or in London. 

4. If a sole defendant appears, or all the defen- 
dants appear in the district registry, or if all the 
defendants who appear, appear in the district 
registry and the others make default in appearance, 
then, subject to the power of removal hereinafter 
provided, the action shall proceed in the district 
registry. 

5. If the defendant appears, or any of the defen- 
dants appear, in London, the action shall proceed in 
London ; provided that if the Court or a judge 
shall be satisfied that the defendant appearing in 
London is a merely formal defendant, or has no 
substantial cause to interfere in the conduct of the 
action, such Court or judge may order that the action 
may proceed in the district registry, notwithstanding 
such appearance in London. 

6. A defendant shall enter his appearance to 
a writ of summons by delivering to the proper 
officer a memorandum in writing, dated on the day 
of delivering the same, and containing the name of 
the defendant's solicitor, or stating that the defen- 
dant defends in person. 

A defendant wno appears elsewhere than where the 
writ is issued, shall on the same day give notice of 
his appearance to the plaintiff's solicitor, or to the 
plaintiff" himself if he sues in pei*son, either by 
notice in writing served in the ordinary way at the 
address for service within the district of the district 
registry, or by prepaid letter directed to such ad- 
dress, and posted on that day in due course of post.* 

* If the defendant in an action begun in a district 
registry do not give the notice and the plaintiff sign jndg- 
ment, the judgment is regular, although an appearance has 
been entered in town. (Smith v. Dolhin, 47 L. J. Ex. 77 ; 
L. R. 3 Ex. D. 338.) 
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7. The solicitor of a defendant appearing by a Address for 
solicitor shall state in such memorandum his place ^^^^®' 

of business, and, if the appearance is entered in the 
London office, a place^ to be called his address for 
service, which shall not be more than three miles 
from Temple Bar, and if the appearance is entered 
in a district registry, a place, to be called his 
address for service, whicn shall be within the 
district. 

8. A defendant appearing in person shall state in Appearance 
such memorandum his address, and, if the appear- *^p®"o^- 
ance is entered in the London office, a place, to be d^*^^*? 
called his address for service, which shall not be ^^" 
more than three miles from Temple Bar ; and if the 
appearance is entered in a district registry, a place 

to be called his address for service^ which shall be 
within the district. 

9. If the memorandum does not contain such illusory 
address it shall not be received ; and if any such address. 
address shall be illusory or fictitious, the appearance 

may be set aside by the Court or a judge, on the 
application of the plaintiff. 

10. The memorandum of appearance shall be in Form of me. 
the Form No. 6, Appendix (A), Part L,* with such morandum. 
variations as the circumstances of the case may 
require. 

11. Upon receipt of a memorandum of appearance. Entry of 
the officer shall forthwith enter the appearance in memoran- 
the cause book. ^^• 

12. Where partners are sued in the name of their ^pearance 
firm, they shall appear individually in their own ©^ partners. 
names. But all subsequent proceedings shall, never- 
theless, continue in the name of the mm. 

12a. Where any person carrying on business in Person 
the name of a firm apparently consisting of more ^J?*"^ *"" 
than one person shall be sued in the name of the 
firm, he shall appear in his own name ; but all sub- 
sequent proceedings shall, nevertheless, continue in 
the name of the firm. 

13. If two or more defendants in the same action Appearance 
shall appear by the same solicitor and at the same ^y?^ 
time, the names of all the defendants so appearing ^ ^^ 
shall be inserted in one memorandum. 

14. A solicitor not entering an appearanee in 



Seep. 228. 
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BoUoitor pursuaDoe of his written undertakiiig so to do on 
^tl^^ behalf of any defeDdant shall be liable to an attach- 
ment. 
5^^^j^ 15. A defendant may appear at any time before 
judgment. If he appear at any time after the time 
limited for appearance he shaU, on the same day, 
give notice thereof to the plaintiff's solicitor, or to 
uie plaintiff himself if he sues in person, and he 
shall not, unless the Court or a judge otherwise 
orders, be entitled to any further time for delivering 
his defence, or for any other purpose, than if he haa 
T terv appeared according to the wnt. 

Smitt" 1^' I" Probate actions any person not named in 

Probate the writ may intervene and a^ppear in the action as 
*<5**»^- hertofore, on filing an affidavit showing how he w 

interested in the estate of the deceased. 

In Admi. 17. In an Admiralty action in rem any person not 

^SS^jiB. named in the writ may intervene and appear as 

heretofore, on filing an affidavit showing that he is 

interested in the res under arrest, or in the fund in 

the registry. 

Rewvery of 18. Any person not named as a defendant in a 

^nmSTby "'^^ of summons for the recovery of land may, by 

peraon not leave of the Court or judge, appear and defend, on 

defendant, gj^g ^^ affidavit showing that he is in possession of 

the land either by himself or his tenant. 
Appearanoe 19. Any person appearing to defend an action 
by landlord, j^^ ^^^ recoveiy of land as landlord, in respect of 
property whereof he is in possession only oy his 
tenant, shall state in his appearance that he appears 
as landlord. 
Recovery of 20. Where a person not named as defendant in any 
tiro^of ^p- ^^* ^^ summons for the recovery of land has ob- 
pearanceby tained leave of the Court or judge to appear and 
person not defend, he shall enter an appearance according to 
defendant, ^y^^ foregoing rules, intituled in the action against 
the party or parties named in the writ as defendant 
or defendants, and shall forthwith give notice of such 
appearance to the plaintiff's solicitor, or to the plain- 
tiff if he sues in person, and shall in all subsequent 
proceedings be named as a party defendant to th« 
action. 
Limitation 21. Any person appearing to a writ of summons 
to ^rt'S? ^^^ **^® recovery of land shall be at liberty to limit 
lanU his defence to a part only of the property mentioned 

in the writ, describing that part with reasonable cer^ 
tainty in his memorandum of appearance, or in a 
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notice intitnled in the cause, and signed by him or 
his solicitor ; such notice to be served within four 
days after appearance ; and an appearance where the 
defence is not so limited shall be deemed an appear- 
ance to defend for the whole. 

22. The notice mentioned in the last preceding ^^JJ^^ 
rule may be in the Form No. 7 in Part L of Ap- "***" 
pendix (A) hereto, witii such Yariations as ciroum- 
stanoes may require. 



ORDER XIIL 
Default or Affearavce. 

1. Where no appearance has been entered to a writ Default of 
of summons for a defendant who is an infant or a ^^^^^^^ 
person of unsound mind, not so found by inquisition, p^raoxfof ^' 
the plaintiff may apply to the Court or a judge for an imsotmd 
order that some proper person be assigned guardian °^^ 

of such defendant, oy whom he may appear and 
defend the action. But no such order shall be made 
unless it appears on the hearing of such application 
that the writ of summons was duly served, and that 
notice of such application was, after the expiration of 
^e time allowed for appearance, and at least six clear 
days before the day in such notice named for hearing 
the application, served upon or left at the dwelling- 
house of the person with whom or under whose care 
such defendant was at the time of serving such writ 
of summons, and also (in the case of such defendant 
being an infant not residing with or under the care 
of his father or guardian) served upon or left at the 
dwellinff-honse of the father or guardian, if any, of 
such iniant, unless the Court or judge, at the time of 
hearing such application, shall dispense with such 
last-mentioned service. 

2. Where any defendant fails to appear to a writ DefaiUt of 
of summons, and the plaintiif is desirous of pro- •^'^^SST^^ 
ceeding upon default oi appearance, under any of the fi^®***^* 
following rules of this oi*der, or under Order XY. 

Bule iThe shall before taking such proceeding upon 
default, file an affidavit of service, or of notice in 
lieu of service, as the case may be. 

3. In case of non-appearance by the defendant, ?^?^|^^^ 
where the writ of summons is specially indorsed, ^d^ne?. 
under Order III. Bule 6, the plaintiif may sign final 
judgment for any sum not exceeding the sum indorsed 

N 2 
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on the writ, together with interest at the rate specified, 
if any, to the date of the jadgment, and a som for 
costs, but it shall be lawfiil for the Conrt or a judge 
to set aside or vary such judgment upon such terms 
as m ay s eem just. 
Where 4. Where there are several defendants to a writ 

fendflmu^ specially indorsed for a debt, or liquidated demand 
writ spe. in money, under Order III. Hule 6, and one or more 
o*«j^^- of them appear to the writ, and another or others of 
*^"*^ them do not appear, the plaintiff may enter final 
judgment against such as nave not appeared, and 
may issue execution upon such judgment, without 
prejudice to his right to proceed with his action 
against such as have appeared. 
i^du^ 5. Where the defendant Mis to appear to the writ 
^tnotB^ of summons, and the writ is not specially indorsed, 
dally in- but the plaintifiTs claim is for a debt or liquidated 
doraed. demand only, no statement of claim need be de- 
livered, but the plaintiff may file an affidavit of 
service or notice in lieu of service, as the case may be, 
and a statement of the particulars of his claim in 
respect of the causes of action stated in the indorse- 
ment upon the writ, and may, after the expiration of 
eight days, enter final judgment for the amount 
shown thereby and costs to be taxed, provided that 
the amount snail not be more than the sum indorsed 
upon the writ besides costs. 
Where de- 5a. Where a defendant fails to appear to a writ 
ap^^ to"^ of summons, issued out of a district registry, and 
regiBtry the defendant had the option of entering an appear- 
JJ** *^ ance either in the district registry or in the London 
office, judgment for want of appearance shall not be 
entered by the plaintiff until after such time as a 
letter posted in London on the previous evening, in 
due time for delivery to him on the following morn- 
ing, ought, in due course of post, to have reached 
him. 
Jf^^ claim 6. Where the defendant fails to appear to the writ 
tionof^^ of summons, and the plaintiff's claun is not for a 
or imliqui. debt or liquidated demand only, but for detention of 
dated dam- goods and pecuniary damages, or either of them, no 
^^' statement of claim need be delivered, but interlocu- 

tory judgment may be entered, and a writ of inquiry 
shall issue to assess the value of the goods and the 
damages, or the damages only, as the case may be, 
in respect of the causes of action disdoeed by the 
indorsement on the writ of summons. But the 
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Court or a judge may order that, instead of a writ 
of inquiiy, the value and amount of damages, or 
either of them, shall be ascertained in any way in 
which any question arising in an action may be tried. 

7. In case no appearance shall be entered in Where ao- 
an action for the recovery of land, within the time ^yery of 
limited for appearance, or if an appearance be entered land, 
but the defence be limited to part only, the plaintiff 

shall be at liberty to enter a judgment that the person 
whose title is asserted in the writ shall recover pos- 
session of the land, or of the part thereof to which 
the defence does not apply. 

8. Where the plaintiff has indorsed a claim for Where claim 
mesne profits, arrears of rent, or damages for breach ^^*^ 
of contract, upon a writ for the recovery of land, he Sd land. 
may enter judgment as in the last preceding rule 
mentioned for the land ; and may proceed as m the 

other preceding rules of this order as to such other 
claim so indorsed. 

9. In actions assigned by the 34th section of the in exclusive 
Act to the Chancery Division, and in Probate actions, ^^^^J^^^jT . 
and in all other actions not by the rules in this order JSiom 
otherwise specially provided for, in case the party 

served with the writ does not appear within the time 
Ihnited for appearance, upon the filing by the plain- 
tiff of a proper affidavit' of service, the action may 
proceed as if such party had appeared. 



ORDER XIV. 

Leave to defend where Writ speciallt 

Indorsed. 

1. Where the defendant appears to a writ of sum* Summary 
mons specially indorsed, under Order III. Rule 6, S^^^^^ 
the phuntiff may, on afiidavit made by himself or fOT^udg- 
by any other person who can swear positively to the ment. 
debt or cause of action, verifying the cause of action 
and stating that in his belief there is no defence to 
the action, call on the defendant to show cause 
before the Court or a judge why the plaintiff should 
not be at liberty to sign final judgment for the 
amount so indorsed, together wim interest, if any, 
and costs. A copy of the affidavit shall accompany 
the summons or notice of motion. The Court or a 
judge may thereupon, unless the defendant, by 
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affidavit or otherwise, satisfy the Court or a judge 
that he has a ffood defence to the action on the 
merits, or disclose such facts as may be deemed 
sufficient to entitle him to defend, make an order 
empowering the plaintiff to sign judgment accord- 
ingly. 

2. The application by the plaintiff for leave to 
enter final judffme&t under the last preceding rule 
shall be made oy summons returnable not less than 
two clear days after service. 

3. The defendant may show cause against such 
application by offering to bring into Court the sum 
indorsed on the writ, or by affidavit. In such affi- 
davit he shall state whefJaer the ddfence he alleges 
goes to the whole or to part only, and if so, to what 
part, of the plaintiff's claim. And the judge may, 
if he think fit, order the defendant to attend and be 
examined upon oath ; or to produce anv books or 
documents, or copies of or extracts therefrom. 

4. If it appear that the defence set up by the de- 
fendant apphes only to a part of the plaintiff's claim, 
or that any part of his claim is admitted to be due, 
the plaintiff shall have judgment forthwith for such 
part of his claim m the deduce does not apply to or 
as is admitted to be due, subject to such terms, if 
any, as to suspending execution, or the payment of 
the amount levied or any part thereof into Court by 
the sheriff, the taxation of costs, or otherwise, as the 
judge may think fit. And the defendant may be 
allowed to defend as to the residue of the plaintiff's 
claim. 

5. If it appears to the judge that any defendant 
has a ffood defence to or ought to be permitted to 
defend the action, and that any other defendant has 
not such defence and ought not to be permitted to 
defend, the former may be permitted to defend, and 
the plaintiff shall be entitled to enter final judgment 
against the latter, and may issue execution upon such 
judgment without prejudice to his right to proceed 
with his action against the former. 

6. Leave to defend may be given unconditionally 
or subject to such terms as to giving security, or 
otherwise, as the Court or a judge may think fit. 
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ORDER XV. 

Application for Account where Writ indorsed 
UNDER Order III. Rule 8. 

1. In default 6f appearance to a summons indorsed Summary 
tinder Order III. Rule 8, and after appearance unless ^ount^ 
the defendant, by affidavit or otherwise, satisfjr the 
Court or a judge that there is some preliminary 
question to be tried, an order for the account 
claimed, with all directions now usual in the Court 

of Chancery in similar cases, shall be forthwith 
made. 

2. An application for such order as mentioned in ^^®<5Pi 
the last preceding rule shall be made by summons, pucation for 
and be supported by an affidavit filed on behalf of order for 
the plaintiff, stating concisely the grounds of his «<^^*- 
claim to an account. The application may be made 

at anv time after the time for entering an appear- 
ance has expired. 



ORDER XVI. 
Parties. 

1. All persons may be joined as plaintiffs in whom Joint, 
the right to any relief clairaed is alleged to exist, X^ti^S 
whether jointly, severally, or in the alternative. And daims by 
jud|;ment may be given for such one or more of the piai^itiffs. 
plamtii& as may be found to be entitled to relief, for 

such relief as he or they may be entitled to, without 
any amendment. But the defendant, though unsuc- 
cessful, shall be entitled to his costs occasioned by 
BO joining any person or persons who shall not oe 
found entitled to relief, unless the Court in disposing 
of the costs of the action shall otherwise direct. 

2. Where an action has been commenced in the Substitu- 
name of the wron^ person as plaintiff, or where it is S^^on fw*' 
doubtful whether it has been commenced in the name wrong 

of the right plaintiff or plaintiffs, the Court or a judge platotiflf. 
may, if satisfied that it has been so commenced 
through a bond fide mistake,* and that it is necessary 
for the determination of the real matter in dispute so 

* This includes a mistake of law. {Duckett v. Ooter, 46 
L. J. Ch 487, L. R. 6 Ch. 82.) 
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to do, order any other person or persons to be 

substituted or added as plaintiff or plaintiffs upon 

such terms as may seem just. 

Joint, 3. All persons may be joined as defendants against 

iSSSttv^ whom the riffht to any relief is alleged to exist, 

cia^B whether jointly, severaUy, or in the alternative. And 

a«a^ de- judgment may be given against such one or more 

of the defendants as may be found to be liable, 

according to their respective liabilities, without any 

amendment. 

Defendant 4. It shall not be necessary that every defendant 

^?1w^ ^ ^ ^^7 action shall be interested as to all the relief 

terS»df thereby prayed for, or as to every cause of action 

included therein ; but the Court or a judge may 

make such order as may appear just to prevent any 

defendant from being embarxMsed or put to expense 

by being required to attend any proceedings in such 

action in which he may have no mterest. 

Defendants 5. The plaintiff may, at his option, join as parties 

J^I^J^^y to the same action all or any of the persons seYe<^ 

iM Joined rally, or jointl^r and severally, liable to any one 

^bielS^ contract, includmg parties to bills of exchange and 

rated. ^^ promissory notes. 

Joinder of 6* Where in any action, whether founded upon 

two defend- contract or otherwise, the plaintiff is in doubt as to 

^doS)t?*^* the person from whom he is entitled to redress, he 

may, in such manner as hereinafter mentioned, or as 

may be prescribed by any special order, join two or 

more defendants, to the intent that in such action 

the question as to which, if any, of the defendants is 

liable, and to what extent, may be determined as 

between all parties to the action. 

Benefida- 7. Trustees, executors and administrators may sue 

reprSiontod *^^ ^ ^^^ ®^ behalf of or as representing the 

by their property or estate of which they are trustees or 

trustees. representatives, without joining any of the parties 

beneficially interested in the trust or estate, and 

shall be considered as representing such parties in 

the action ; but the Court or a judge may, at any 

stage of the proceedings, order any of such parties 

to be made parties to the action, either in addition 

to or in lieu of the previously-existing parties 

thereto. 

MaiTied 8. Married women and infants may respectively 

Sf^te. ®"® ^ plaintiflfe by their next friends in the manner 

practised in the Court of Chancery before the 

passing of this Act ; and infants may, in like manner. 
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defend any action by their guardians appointed for 
that purpose. Married women may also, by the 
leave of the Court or a I'udge, sue or defend without 
their husbands and without a next friend, on giving 
such security (if any) for costs as the Court or a 
judge may reauire. 

9. Where there are numerous parties having the Numerous 
same interest in one action, one or more of such j^Jw^^^ 
parties may sue or be sued, or may be authorized by sented by 
the Court to defend in such action, on behalf or for ^'^^• 

the benefit of all parties so interested. 

9a. In any case in which the right of an heir-at- itepresent- 
law or the next of kin or a class shall depend upon ^S^>^ 
the construction which the Court may put upon an sons. 
instrument, and it shall not be known or be aifficult 
to ascertain who is or are such heir-at-law or next of 
kin or class, and the Court shall consider that in 
order to save expense or from some other reason it will 
be convenient to have the question or questions of 
oonstruction determined before such heir-at-law, next 
of kin, or class shall have been ascertained by means 
of inquiry or otherwise, the Court may appoint some 
one or more persons to represent sucn heir-at- 
law, next of kin, or class, and the judgment of the 
Court in the presence of such person or persons shall 
be binding upon the party or parties or class so 
represented. 

10. Any two or more persons elaiming or beintr F*"^,^,^ 
liable aB (^partners may sne or be sued i£the name |^f ,^^ 
of their respective firms, if any ; and any party to their firms. 
an action may in such case apply by summons to a 

judge for a statement of the names of the persons 
who are copartners in any such firm, to be furnished 
in such manner and verified on oath or otherwise, 
as the judge may direct. 

10a. Any person carrying on business in the name fowcai trad- 
of a firm an^ntly consisting of more than one*^^^"^' 
person may bs sued in the name of such firm. 

1 1. Subject to the provisions of the Act and these incorpora- 
rules, the provisions as to parties, contained in sec- chMiceiy 
tion42 of 16 <fe 16 Victoria, chapter 86, shall be in procedure as 
force as to actions in the High Court of Justice. *« parties. 

12. Subject as last aforesaid, in all Probate actions Mainten- 
the rules as to parties, heretofore in use in the ^teproce^ 
Court of Probate, shall continue to be in force. dure as to 

13. No action shall be defeated by reason of the v^rtiea. 
misjoinder of parties, and the Court may in every ^^^Uncase 

N 3 
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of ml»- action deal with the matter in controversy so &ra8 
^^^aSL ^ remrds the rightsand interests of the parties actually 
b^ore it. The Court or a j udge may, at any stase of 
the proceedings, either upon or without the applica- 
tion of either party, and on such terms as may 
appear to the Court or a judge to be jusl^ order that 
tne name or names of any party or parties, whether 
as plaintiffs or as defendants, improperly joined be 
struck out, and that the name or names of any party 
or parties, whether plaintiffs or defendants, who 
ought to have been joined, or whose presence before 
the Court may be necessary in order to enable the 
Court effectually and completely to adjudicate upon 
and settle all the questions involved in the action, 
Adding be added. Ko person shall be added as a plaintiff 
V^"^^^^ suing without a next friend, or as the next mend of 
a plaintiff under any disability, without his own 
consent thereto. All parties whose names are so 
added as defendants shall be served with a summons 
or notice in manner hereinafter mentioned, or in 
such manner as may be prescribed by any special 
order, and the proceedings as against them shall be 
deemed to have begun only on the service of such 
summons or notice. 

14« Any application to add or strike out or sub- 
stitute a plaintiff or defendant may be made to the 
Court or a judge at any time, before trial by motion 
or summcms, or at the trial of the action in a sum- 
mary manner. 
Service by 15. Where a defendant is added, unless otherwise 
P^»^''^ ordered by the Court or judge, the plaintiff i^all 
^?oii uew file 9J1 amended copy of and sue out a writ of sum- 
defendant mons, and serve such new defendant with such writ 
or notice in lieu of service thereof in the same 
manner as original defendants are served. 
Delivery of 16. If a Statement of claim has been delivered 
steSmStof previously to such defendant being added, the same 
claim. shall, unless otherwise ordered by the Court or judge, 

be amended in such manner as the making such 
new defendant a party shall render desirable, and a 
copy of such amended statement of claim shall 
be delivered to such new defendant at the time 
when he is served with the writ of summons or 
notice or afterwards, within four days after his 
appearance, 
drfind^t ^"^^ Where a defendant is or claims to be entitled 
against to contribution or indemnity, or any other remedy 

third party. 



AiqpUcation 
to amend. 
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OP relief over against any other person, or where 
from any other cause it appears to the Court or a 
judge that a question in the action should be de- 
termined not only as between the plaintiff and 
defendant, but as between the plaintiff, defendant, 
and any other person, or between any or either or 
them, the Court or a judge may on notice bein^ 
given to such last-mentioned person, make such 
order as may be proper for having the question so 
determined. 

18. Where a defendant claims to be entitled to Notice to 
contribution, indemnity, or other remedy or relief *^^^ party. 
over against any person not a party to the action, he 

may, by leave of the Court or a judge, issue a notice 
to that efil^ect, stamped with the seal with which 
writs of summons are sealed. A copy of such 
notice shall be filed with the proper officer, and 
served on such person according to the rales relating 
to the service of writs of summons. The notice 
shall state the nature and grounds of the claim, and 
shall, unless otherwise ordered by the Court or a 

Indge, be served within the time limited for de- 
ivering his statement of defence. Such notice may Form of 
be in the form or to the effect of the Form No. 1 in notice. 
Appendix (B) hereto, with such variations as circum- 
stances may require, and therewith shaU be served a 
copy of the statement of claim, or if there be no 
statement of claim, then a copy of the writ of sum- 
nions in the action. 

19. When under Rule 17 of this order it is made jj^^^ pjjj^-y 
to appear to the Court or a judge at any time before added by 
or at the trial that a question in the action should be J^^^e* 
determined, not only as between the plaintiff and 
defendant, but as between the plaintiff and the 
defendant and any other person, or between any or 

either of them, the Court or a judge, before or at the 
time of making the order for havmg such question 
determined, shall direct such notice to be given by 
the plaintiff at such time and to such person and in 
such manner as may be thought proper, and, if 
m.ide at the trial, the judge may postpone such trial 
us he may think fit. 

20. If a person not a party to the action, who is ^p?^^^* 
served as mentioned in Kule 18, desires to dispute p^^, 
the plaintifi's claim in the action as against the de- 
fendant on whose behalf the notice has been given, 

he must enter an appearance in the action within 
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On default, eight days from the service of the notice. In 

admtt judg- de&ult of hifl BO doing, he shall be deemed to admit 

ment the validity of the jud^pnent obtained against such 

Jg^jJ^*^ defendant, whether obtamed by consent or otherwise : 

provided always, that a person so served, and failing 

to appear within the saia period of eight days may 

apply to the Court or a judge for leave to appear, and 

such leave may be given upon such terms, if any, as 

the Court or a judge shall think fit. 

^■jjrt^^ 21. If a person not a party to the action, served 

osT^^u^ under these rules appears pursuant to the notice, 

anoe of third the party giving the notice may apply to the Court 

P^^' or a judge for mrections as to the mode of having 

the question in the action determined ; and the 

Court or judge, upon the hearing of such application, 

may, if it shall appear desirable so to do, give the 

person so served liberty to defend the action upon 

such terms as shall seem just, and may direct such 

pleadings to be delivered, or such amendments in any 

pleadings to be made, and generally may direct such 

proceedmgs to be taken, and give such directions as 

to the Court or a judge shall appear proper fox 

having the question most conveniently determined, 

and as to the mode and extent in or to which Hie 

person so served shall be bound or made liable by 

the decision of the question.*^ 



severance. 



ORDER XVII. 

Joinder op Causes op Action. 

AU causes of 1 . Subject to the f oUowinff rules, the plaintiff may 
be joLST^ unite in the same action and in the same statement 
subject to of claim several causes of action, but if it appear to 
the Court or a judge that any such causes of action 
cannot be conveniently tried or disposed of together, 
the Court or judge may order separate trials of any 

* This does not enable the defendant to obtain relief 
against the third party. The process is intended to make 
the judgment in the action indisputable afterwards by the 
third party, against whom the defendant must bring a 
fresh action if he desire relief. (Per Mellish, L. J. TVe- 
leaven v. Bray, 45 L. J. Ch. 113, L. R. 1 Ch. D. 176.) 
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of Bueb causes of action to be had, or may make 
such other order as may be necessary or expedient 
for the separate disposal thereof. 

2. No cause of action shall, unless by leave of the Exception 
Court or a judge,* be joined with an action for the ^ J^®^ 
recovery of land, except claims in respect of mesne 
profits or arrears of rent in respect of the premises 
claimed, or any part thereof, and damages for breach 

of any contract under which the same or any part 
thereof are held. 

3. Olalms by a trustee in bankruptcy as such shall in bank- 
not, unless by leave of the Court or a judge, be ™P*cy- 
joined with any claim by him in any other capacity. 

4. Claims by or against husband and wife may be ^^^* ^ 
joined with claims by or against either of them bSdand'**" 
separately. wife. 

5. Claims by or against an executor or adminis- By or 
trator as such may be joined with claims by or J§J^ ®'^®" 
against him personally, provided the last-mentioned 

claims are alleged to arise with reference to the 
estate in respect of which the plaintiff or defendant 
sues or is sued as executor or administrator. 

6. Claims by plaintiffs jointly may be joined with Joint daims 
clMms by them or any of them separately against Jj^^J^i^*^ 
tlie same defendant. 

7. The last three preceding rules shall be subject 
to Rule 1 of this order, and to the rules hereinafter 
contained. 

8. Any defendant alleging that the plaintiff has AppUcation 
united in the same action several causes of action J^^Jf^®'^ 
which cannot be conveniently disposed of in one 

action, may at anytime apply to the Court or a judge 
for an order confining the action to such of the 
causes of action as may be conveniently disposed of 
in one proceeding. 

9. I^ on the hearing of such application as in the Order fur 
last preceding rule mentioned, it snail appear to the i^^^^. 
Court or a judge that the causes of action are Buch as convenient 
cannot all be conveniently disposed of in one action, 
the Court or a judge may order any of such causes of 



iffen 
ided, 



action to be excluded, and may direct the statement 

* A claim for the administration of personalty was 
allowed to be joined with a claim for the recovery of land 
where both personalty and land were comprised in the 
same gift. ( Whetstune v. Levns, 45 L. J. Oh. 40, L. R 1 
Ch. D. 99.) 
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of claim, or, if no ttatement of claim has been de^ 
livered, the copy of the writ of summooa, and the 
indorsement or claim on the writ of summons, to be 
amended accordiDgly, and may make such oi>der as 
to costs as may be just. 



ORDER XVIII. 

Actions bt and against Lunatics and Pebsons 

OP Unsound Mind. 

Lonatlos 111 all cases in which lunatics and persons of un- 

m«y"^a^d gonnd mind not so found by inquisition might 
OilSoety respectively before the passing of the Act have sued 
Ufore Aot as plaintiffs, or would have been liable to be sued as 
defendants in any action or suit, thev may respec^ 
tively sue as plaintifis in any action by their com- 
mittee or next friend in manner practised in the 
Court of Chancery before the passing of the said 
Act, and may in like manner defend any action by 
their committees or guardians appointed for that 
purpose. 
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ORDER XIX. 

Plsadinq Gbnbrallt. 

1. The following rules of pleading shall be sub- 
stituted for those heretofore used in the High Court 
of Chancery, and in the Courts of Common Law, 
Admiralty, and Probate. 

2. Unless the defendant in an action at the time 
of his appearance shall state that he does not require 
the delivery of a statement of comolaint, the plaintiff 
shall within such time and in sucli manner as here- 
inafter prescribed, deliver to the defendant after his 
appearance, a statement of his complaint, and of the 
relief or remedy to which he claims to be entitled. 
The defendant shall within such time and in such 
manner as hereinafter prescribed, deliver to the 
plaintiff a statement of his defence, set-off, or counter- 
claim (if any), and the plaintiff shall in like manner 
deliver a statement of his re^ly (if any) to such de- 
fence, set-off, or connter-daim. Such statements 
shall be as brief as the nature of the case will admit, 
and the Court in adjusting the costs of the action 
shall inquire at the instance of any party into any 
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tumecessary prolixity, and order the costs occasioned 
by Budi prolixity to be borne by the party chargeable 
with the same. 

3. A defendant in an action may setoff, or set up, Set-off and 
by way of connter-claim against the dauns of the ^i^^* 
plaintiff, any right or claim, whether such setoff or 
coanter-claim sound in damages or not, and such set- 
off or counter-claim shall have the same effect as a 
statement of claim in a cross action, so as to enable 
the Coart to pronounce a final judgment in the same 
action, both on the original and on the cross claim. 
But l^e Court or a jud^e maj, on the application of 
the plaintiff before trial, if in the opinion of the 
CSourt or judge such set-off or counter-cUiim cannot 
be conveniently disposed of in the pending action^ 
or ought not to be allowed, refuse permission to the 
defendant to avail himself thereof.^ 

4. Every pleading shall contain as concisely as Fleading 
may be a statement of the material &cts on which t^^^'^' 
the party pleading relies, but not the evidence by dence. 
which tiiey are to be proved, such statement being 
divided into paragraphs, numbered consecutively, 

and each paragraph containing, as nearly as maybe, 
a separate allegation. Dates, sums, and numbers 
shall be expressed in figures and not in words. 
Signature of counsel shall not be necessary. Forms FomLB of 
similar to those in Appendix (C) t hereto may be P>«a<i*i»«- 
used. 

5. Every pleading which shall contain less than Printing 
ten folios of 72 words each (every figure being *?£5™**^ 
counted as one word) may be either printed or ^ ®**"°«®' 
written, or partly printed and partly written and ^ 
every other pleading, not being a petition or rum* ' 

mons, shall be printed. 

6. Every pleading or other document required to Delivery of 
be delivered to a pwty, or between parties, shall be pleadings* 
delivered in the manner now in use to the solicitor 

of everv party who appears by a solicitor, or to the 
party if he does not appear by a solicitor, but if no 
appearance has been entered for any party, then such 
pleading or document shall be delivered by being 
filed with the proper officer. 



* A joint claim by two plaintiffs may be met by a 
separate counter-claim against each. (Manchester, dkc, v. 
Brooks, 46 L. J. Ex. 244, L. R. 2 Ex. D. 248.) 

t See pp. 229, 230, 238, 241. 
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''<»™^ 7. Every pleading in an action shall be delivered 

^MdlngB? between partiee, and shall be marked on the £su» 
with the date of the day on which it is delivered, and 
with the reference to the letter and number of the 
action, the division to which and the judge (if any) 
to whom the action is assigned, the title of the action, 
the description of the pleading, and the name and 
place of business of the solicitor and a^ent, if any, 
delivering the same, or the name and address of the 
par<^ deUvering the same if he does not act by a 
solicitor. 

8. Every statement of claim shall state specifically 
the relief which the plaintiff claims, either simply or 
in the alternative, and may also ask for genend 
relief. And the same rule shall apply to any 
counter-claim made, or relief claimed by the de- 
fendant, in his statement of defence. If the plaintiff's 
claim be for discovery only, the statement of claim 
shall show it. 

9. Where the plaintiff seeks relief in respect of 
several distinct claims or causes of complaint founded 
upon separate and distinct facts, they shall be stated, 
as far as may be, separately and distinctly. And the 
same rule shall apply where the defendant relies 
upon several distinct grounds of defence, set-ofl^ or 
counter-claim foundea upon separate and distinct 
facts. 

10. Where any defendant seeks to rely upon any 
fiicts as supporting a right of set-off or counter-claim, 
he shaJl, in his statement of defence, state specifically 
that he does so by way of set-off or counter-cLedm. 

11. If either party wishes to deny the right of any 
other party to claim as executor, or as trustee, 
whether in bankruptcy or otherwise, or in any 
representative or other alleged capacity, or the 
alleged constitution of any partnership firm, he shall 
deny the same specificaUy. 

12. In Probate actions where the plaintiff disputes 

the interest of the defendant, he shall allege in his 

statement of claim that he denies the defendant's 

interest. 

Ko plea in 13. No plea Or defence shall be pleaded in abate- 
abatement* mpnt 

No new 14. No new assignment shall hereafter be necessary 

assignment, or used. But everything which has heretofore been 

alleged by way of new assignment may hereafter be 

be introduced Dy amendment of the statement of dam. 



Set-o£f and 
counter- 
claim. 



Denial of 
right of exe- 
cutor, &c. 



Interest 
actions. 



OBD. XIX. PLEADING GENERALLY. 281 

15. No defendant in an action for the recovery of Becovary 
land, who is in |>0B8e88ion by himself or his tenant, ^^^ 
need plead his title, unless his defence depends on 

an equitable estate or right, or he claims relief upon 
any eqidtable ground against any right or title 
asserted by the plaintiff. But, except m the cases 
hereinbefore mentioned, it shall be sufficient to state 
by way of defence that he is so in possession. And 
he may ueTertheless rely upon any ground of de- 
fence which he can prove, except as hereinbefore 
mentioned. 

16. Nothing in these rules contained shall affect ^^'^f^^ 
the right of any defendant to plead not guilty by ^ ^^^^ 
statute. And every d^ence of not guilty by statute 

shall have the same effect as a plea of not guilty by 
statute has heretofore had. But if the defendant so 
plead he shall not plead any other defence without 
the leave of the Court or a judge. 

17. Every allegation of fact in any pleading in an Allegation 
action, not beiue a petition or sunmions, U" not denied tekon tolbe 
specifically, or by necessary implication, or stated to admitted. 
be not admitted in the pleading of the opposite party, 

shall be taken to be admitted, except as against an 
infant, lunatic, or person of unsound mind not so 
found by inquisition. 

18. Each party in any pleading, not being a peti- Raising 
tion or summons, must allege ail such facts not ^^^ 
appearing in the previous pleadings as he means to 

rely on, and must raise all such grounds ot defence or 
refuy, as the case may be, as if not raised on the 
pleadings would be likely to take the opposite party 
by surprise, or would raise new issues of fact not 
arising out of the pleadings, as, for instance, fraud, 
or that any claim has been barred by the Statute of 
Limitations or has been i*eleased. 

19. No pleading, not being a petition or summons, Departure, 
shall, except by way of amendment, raise any new 
ground of claim or contain any allegation of fact in- 
consistent with the previous pleadings of the party 
pleading the same. 

20. It shall not be sufficient for a defendant in his Specific 
defence to deny generally the &cts alleged by the ^ESm^ud 
statement of claim, or for a plaintiff in his reply to counter- 
deny generaU^ the facts alleged in a defence by way *^^**™' 

of counter-claim, but each party must deal specifically 
with each allegation of fact of which he does not 
admit the truth 



> 
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31. Sabjeot to the last preoeding role^tbe plaintiff 
by his reply may join issae upon the defence, and 
each party in nis pleading, if any, subsequent to 
reply, may join issue upon the previous pleading. 
Such joinder of issue shall operate as a denial of 
every material allegation of fact in the pleading upon 
which issue is joined, but it may except any &ctB 
which the party may be willing to admit, and shall 
then opjmte as a denial of the taata not so admitted. 

22. When a party in any pleading denies an alle- 
gation of &ct in the previous pleading of the opposite 
party, he must not do so evasively, out answer the 
point of substance. Thus, if it be alleged that he 
reoeived a certain sum of money, it shall not be 
sufficient to deny that he received that particular 
amount^ but he must deny that he received that sum 
or any part thereof, or dse set out how much he 
received. And so when a matter of fact is alleged 
with divers circumstances, it shall not be sufficient 
to deny it as alleged along with those circumstances, 
but a fair and substantial answer must be given. 

23. When a contract is alleged in any pleading, a 
bare denial of the contract by the opposite purty 
shall be construed only as a denial of the making of 
the contract in fact, and not of its legality or its suffi- 
ciency in law, whether with reference to the Statute 
of Frauds or otherwise.**^ 

24. Wherever the contents of any document are 
material, it shall be sufficient in any pleading to 
state the effect thereof as briefly as possible, without 
setting out the whole, or any part thereof, imlessthe 
precise words of the document, or any part thereof 
are material. 

26. Wherever it is material to allege malice, frau- 
dulent intention, knowledge, or other condition of 
the mind of any person, it wall be sufficient to allege 
the same as a fact without setting out the circum- 
stances from which the same is to be inferred. 

26. Wherever it is material to allege notice to any 
person of any fact, matter, or thing, it shall be suffi- 
cient to allege such notice as a fact, unless the form 
or the pre cise terms of such notice be material. 

27. Wherever any contract, or any relation be- 
tween any persons, does not arise from an express 



* The Statute of Frauds must be specifically pleaded, 
(Ola^he V. Callow, 46 L. J. Q. B. 63.) 
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agreement, but is to be implied from a series of 
letters or conversations, or otnerwise from a number 
of circumstances, it shall be sufficient to allege such 
contract or relation as a fact, and to refer generally 
to such letters, conversations, or ciroumBtances with- 
out setting them out in detail. And if, in such case, 
the person so pleading desires to rely in the alterna- 
tive upon more contracts or relations than one as to 
be implied from such circumstances, he may state 
the same in the alternative. 

28. Neither party need in any pleading allege any Fnsoxim- 
matter of fact which the law presumes in his favour, ^^^^^^^ 
or as to which the burden of proof lies upon the alleged, 
other side, unless the same has first been specifically 
denied. 

[E.g. — Consideration for a bill of exchange, where 
the plaintiff sues only on the bill, and not for the 
consideration as a substantive ground of claim.] 

29. Where an action proceeds in a district registry JJJJjg*" 
all pleadings and other documents required to be r^^iy^ 
filed shall be filed in the district registiy. 

29a. When a cause in the Chancery Division is 
proceeding in a District Registry, all certificates of 
the Chief Clerk and taxing masters and all affidavits 
and other documents (required to be filed) used in . 
London before the judge in Chambers or before any 
taxing master or referee of the Court and not already 
filed in the District Ilegistry shall be filed in the 
same office as they would have been filed in if the 
proceedings had originally commenced in London; 
and if the Court or judge shall so direct office copies 
thereof shall be transmitted to the District Begistiy. 

30. In actions for damage by collision between Collision of 
vessels, unless the Court or a judge shall otherwise ^®"®^ 
order, each solicitor shall, before any pleading is de- 
livered, ^e with the proper officer a document to be 

called a Preliminary Act, which shall be sealed up Preliminary 
and shall not be opened until ordered by the Court ^^ 
or a judge, and which shall contain a statement Of 
the following particulars : — 

(a.) 'Die names of the vessels which came into 
collision, and the names of their masters. 

(6.) The time of the collision. 

(c.) The place of the collision. 

{d.) The direction of the wind. 

{e.) The state of the weather. 

(/.) The state and force of the tide. 
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(g,) The course and speed of the vessel when 
the other was first seen. 

(h,) The lights, if any, carried by her. 
(t.) The distance and bearing of the other 
tressel when first seen. 

(k,) The lights, if any, of the other vessel 
which were first seen. 

{L) Whether any lights of the other yessel, 
other than those first seen, came into view before 
the collision. 

(m.) What measures were taken, and when, to 
avoid the collision. 

(n.) The parts of each vessel which first 

came into contact 

Opening of If both solicitors consent, the Court or a i udge may 

P^gjwinary order the preliminary acts to be opened, and the 

evidence to be taken thereon, without its being 

necessary to deliver any pleadings. 



Before 
statement 
of defence. 
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defence. 



Confession 
of defence. 



ORDER XX. 

Pleading Matters arising pending the Action. 

1. Any ground of defence which has arisen after 
action brought, but before the defendant has delivered 
his statement oi defence, and before the time limited 
for his doing so has expired, may be pleaded by the 
defendant in his statement of defence, either alone 
or together with other grounds of defence. And if, 
after « statement of deduce has been delivered, any 
ground of defence arises to any set-off or counter- 
claim alleged therein by the defendant, it may be 
pleaded by the plaintiff in his reply, either alone or 
together with any other ground of reply. 

2. Where any ground of defence arises after the 
defendant has deuvered a statement of defence, or 
after the time limited for his doing so has expired, 
the defendant may, and where any ground of defence 
to any set-off or counter-claim arises after reply, or 
after the time limited for delivering a reply has ex- 
pired, the plaintiff may, within eight davs after such 

ground of defence has arisen, and by leave of the 
oart or a judge, deliver a further de&nce or further 
reply, as the case may be, setting forth the same. 

3. Whenever any defendant, in his statement of 
defence, or in any further statement of defence as in 
the last rule mentioned, alleges any ground of defence 
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which has arisen afber the commencement of the 
action, the plaintiff may deliver a confession of such 
defence, which confession may be in the Form No. 2 
in Appendix (B) hereto^ with such variations as 
circumstances may require, and he may thereupon 
sign judgment for his costs up to the time of the 
pleading of such defence unless the Court or a judge 
shall, either before or after the delivery of such con- 
fession, otherwise order. 



ORDER XXI. 
Statement op Claim. 

1. Subject to Rules 2 and 3 of this Order, the Time of de- 
delivery of statements of claim shall be regulated as livery. 
follows : — 

(a.) If the defendant shall not state that he does 
not require the delivery of a statement of claim the 
plaintiff shall, unless otherwise ordered by the Court 
or a judge, deliver it within six weeks from the time 
of the defendant's entering his appearance. 

(6.) The plaintiff may, if he think fit, at any time Voluntary 
after the issue of the writ of summoBS, deliver astate- statement. 
ment of claim, with the writ of summons or notice in 
lieu of writ of summons, or at any time afterwards, 
either before or after appearance, and although the 
defendant may have appeared and stated that he does 
not require the delivery of a statement of claim : pro- 
vided that in no case where a defendant has appeared 
shall a statement be delivered more than six weeks 
after the appearance has been entered, unless other- 
wise ordered by the Court or a judge. 

(c.) Where a plaintiff delivers a statement of claim Costa of un- 
without being required to do so, the Court or a judge neceasary 
may make such order as to the costs occasioned ^S^*°***' 
thereby as shall seem just, if it appears that the 
delivery of a statement of claim was unnecessary or 
improper. 

2. In Probate actions the plaintiff shall, unless In Probate 
otherwise ordered by the Court or a judge, deliver his «wtloiw» 
statement of claim within six weeks from the entry 

of appearance by the defendant, or from the time 
limited for his appearance, in case he has made 
de&ult ; but where the defendant has appeared the 
plaintiff shall not be compelled to deliver ft until the 
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expiration of eight da^s after the defendant has filed 
hia affidavits us to scnpts. 

3. In Admiralty actions in rem the plaintiff shall, 
within twelve days from the appearance of the de- 
fendant, deliver his statement oi claim. 

4. Where the writ is specially indorsed, and the 
defendant has not dispensed with a statement of 
daim, it shall be sufficient for the plaintiff to deliver 
as his statement of claim a notice to the effect that 
his claim is that which appears by the indorsement 
upon the writ, unless the Court or a judge shall order 
him to deliver a further statement."^ Such notice 
mav be either written or printed, or partly written 
and partly printed, and may be in the JPorm No. 3 in 
Appendix (B) hereto, and shaU be marked on the 
face in the same manner as is required in the case 
of an ordinary statement of claim. And when the 
plaintiff is ordered to deliver such further statement 
it shall be delivered within such time as bv such 
order shall be directed, and if no time be so limited, 
then within the time prescribed by Role 1 of this 
Order. 



ORDER XXII. 

Defengr. 

1. Where a statement of claim is delivered to a 
defendant be shall deliver bis defence within eight 
days from the delivery of the statement of claim, or 
from the time limited for appearance, whichever shall 
be last, unless such time is extended by the Court or 
ajudge.t 

2. A defendant who has appeared in an action and 
stated that he does not require the delivery of a state- 
ment of claim, and to whom a statement of claim is 
not delivered, may deliver a defence at any time 
within eight days after his appearance, unless such 
time is extended by the Court or a judge. 

3. Where leave has been given to a defendant to 
defend under Order XIY. Bule 1, he shaU deliver 
his defence, if any, within such time as shall be 



* An indorsement standing for statement of claim may 
be demurred to. {Hobertton v. Howard, 47 L.J. G. P. 480.) 

-)* An order extending the time for the delivery of 
« defence'' extends it for demurring, {ffodges v. Sodgei, 
45 L. J. Ch. 750, L. R 2 Ch. D. 112.) 



ORD. XXn* DEFENCE. 287 

limited by the order giving him leave to defend ; or 
if no time is thereby limited, then within eight days 
after the order. 

4. Where the Court or a judge shall be of opinion Cob\» of im«. 
that any allegations of fact denied or not admitted by S2ot n^i- 
the defence ought to have been admitted, the Goui*t admission of 
may make such order as shaU be just with respect to ^^^^ 

any extra costs occasioned by their having been 
denied or not admitted. 

5. Where a defendant by his defence sets up any Counter- 
oounter-claim which raises questions between him- ^JSi?' 
self and the plaintiff along with any other person or others than 
persona, he shall add. to the title of his defence a pia*^**^- 
further title similar to the title in a statement of 
complaint, setting forth the names of all the persons 

who, if such counter-claim were to be enforced by 
cross action, would be defendants to such cross 
action, and shall deliver his defence to such of them 
as are parties to the action within the period within 
which ne is required to deliver it to the plaintiff. 

6. Where any such person as in the last preceding Counter- 
rule mentioned is not a party to the action, he shau ^^^^ per- 
be summoned to apnear by being served with a copy swonot 

of the defence, ana such service shall be regulated party* 
by the same rules as are hereinbefore oontaiaed with 
respect to the service of a writ of summons, and every 
defence so served shall be indorsed in the Form No. 
4 in Appendix (B) hereto, or to the like efiect. 

7. Any person not a defendant to the action, who Appearanoo 
is served with a defence and counter-claim as afore- ^ti^^to 
said, must appear thereto as if he had been served counter^ 
with a writ of summons to appear in an action. daim. 

8. Any person named in a defenoe as a party to a Reply in 
counter-claim thereby made may deliver a reply ja*^"^ ojf 
within the time within which he might deliver a such^rorfy- 
defenoe if it were a statement of claim. 

9. Where a defendant by his statement of defence AppUoatlon 
sets up a counterHslaim, if the plaintiff or any other ^^J^^ii^* 
person named in manner aforesaid as party to such claim. 
counter-claim contends that the claim thereby raised 

ought not to be disposed of by way of eoanter-oLum, 
but in an independent action, he may at any time, 
before reply, apply to the Court or a judge for an 
order that such oonnter-claim may be excluded, and 
the Court or a jadge may, on the hearing of such 
application, make such order as shall be juirti. 

10. Where in any action a set-off or counter-claim 
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is established as a defence against the plaintiff's 
daim, the Court ma^, if the balance is in favour of 
the defendant, give judgment for the defendant for 
such balance, or may otherwise adjudge to the 
defendant such relief as he may be entitled to upon 
the merits of the case. 

11. In Probate actions the party opposing a will 
may, with his defence, give notice to the party setting 
up the will that be merely insists upon the will being 
proved in solemn form of law, and only intends to 
cross-examine the witnesses produced in support of 
the will, and he shall thereupon be at liberty to do 
so, and shall be subject to the same liabilities in 
respect of costs as he would have been under similar 
circumstances according to the practice of the Court 
of Probate. 
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OEDER XXin. 

DiSCONTINUANCB. 

1. The plaintiff may, at any time before receipt of 
the defendant's statement of defence, or after the 
receipt thereof before taking any other proceeding in 
the action (save any interlocutory application), by 
notice in writing, wholly discontinue his action or 
withdraw any part or parts of his alleged cause of 
complaint, and thereupon he shall pay the defend- 
ant's costs of the action, or, if the action be not wholly 
discontinued, the defendants costs occasioned by the 
matter so withdrawn. Such costs shall be taxed, 
and such discontinuance or withdrawal, as the case 
ma^ be, shall not be a defence to any subsequent 
action. Save as in this rule otherwise provided, it 
shall not be competent for the plaintiff to withdraw 
the record or discontinue the action without leave of 
the Court or a judge, but the Court or a judge may, 
before, or at, or after the hearing or trial, upon sudi 
terms as to costs, and as to any other action, and 
otherwise as may seem fit, order the action to be 
discontinued, or any part of the alleged cause of 
complaint to be struck out The Court or a judge 
may, in like manner, and with the like discretion as 
to terms, upon the application of a defendant, order 
the whole or any p«urt of his alleged groTmds of 
defence or counter-daim to be withdrawn or struck 
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oat, but it shall not be competent to a defendant to 
withdraw his defence, or any part thereof, without 
such leave. 

2. When a cause has been entered for trial, it Withdrawal 
may be withdrawn by either plaintiff or defendant ^^ con«e*it. 
upon producing to the proper officer a consent in 
writing signed by the parties. 

3. A defendant may si^ judgment for the costs of Gosta. 
an action if it is wholly discontinued, or for the costs 
occasioned by the matter withdrawn, >f the action b« 

not wholly discontinued. 



ORDER XXIV. 
Replt and Subsequent Plbadinqs. 

1. A plaintiff shall deliver his reply, if any, within Time for 
three weeks after the defence or the last of the "^^' 
defences shall have been delivered, unless the time 

shall be extended by the Court or a iudge. 

2. No pleading subsequent to reply other than a Pleadings 
joinder of issue shall be pleaded without leave of the tS^^by 
Court or a judge, and then upon such terms as the leave. 
Court or judge shall think fit. 

3. Subject to the last preceding rule, every plead- lime for 
ing subsequent to reply shall be delivered within pf^J^^* 
four days after the delivery of the previous pleading, 

unless the time shall be extended oy the Court or a 
judge. 

ORDER XXV. 

Close of Pleadings. 

As soon as either party has joined issue upon any Joinder of 
pleading of the opposite party simply without adding ^J^ ^ ^ 
any further or other pleading thereto, the pleadings pleadings. 
as between such parties shall be deemed to be closed. 



ORDER XXVI. 

Issues. 

Where in any action it appears to a judge that the ^!^°^®?* 
statemcmt of claim or defence or reply does not suffi- ^udge.^^ ^ 
ciently define the issues of fact in dispute between 
the parties, he may direct the parties to prepare 
issues, and such issues shall, if the parties differ, be 
settled by the judge. 

O 
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ORDER XXVIT. 

Amendment of Pleadings. 

1. The Court or a judge may, at any stage of the 
proceedings, allow eitiier party to alter his statement 
of claim or defence or reply, or may order to be 
struck out or amended any matter in such state- 
ments respectively which may be scandalous, or 
which may tend to prejudice, embarrass or delay the 
&ir trial of the action, and all such amendments 
shall be made as may be necessary for the purpose 
of determining the real questions or question in 
controversy between the parties. 

2. The plaintiff may, without any leave, amend 
his statement of daim once at any time before the 
expiration of the time limited for reply and before 
replying, or, where no defence is delivered, at any 
time before the expiration oT four weeks from the 
appearance of the defendant who shall have last 
appeared. 

3. A defendant who has set up in his defence any 
set-off or counter-claim may, without any leave, 
amend such set-off or counter-claim at any time 
before the expiration of the time allowed him for 
pleading to the reply, and before pleading thereto; 
or in case there be no reply, then at any time before 
the expiration of twenty-eight days from the filing 
of his defence. 

4. Where anv party has amended his pleading 
under either of tne last two preceding rules, the 
opposite party may, within eight days after the 
delivery to him of the amended pleading, apply to 
the Court or a judge to disallow the amendment, or 
any part thereof, and the Court or judge may, if 
satisfied that the justice of the case requires it, 
disallow the same, or allow it subject to such terms 
as to costs or otherwise as may seem just. 

5. Where any party has amended his pleading 
under Rule 2 or 3 of this Order, the other party may 
apply to the Couii; or a judge for leave to plead or 
amend his former pleading within such time and 
upon such terms as may seem iust. 

6. In all cases not provided for by the precedinff 
rules of this Order, application for leave to amend 
any pleading may be made by either party to the 
Court or a judge in chambers, or to the judge at 
the trial of the action, and such amendment may be 



ORD. XXVIII. DEMURRER. 29X 

allowed upon such terms as to costs or otherwise as 
may seem just. 

7. If a party who has obtained an order for leave Lapse of 
to amend a pleading delivered by him does not ^end!^ 
amend the same within the time limited for that 

Surpose by the order, or if no time is thereby 
mited, then within fourteen days from the date of 
the order, such order to amend shall, on the expira- 
tion of such limited time as aforesaid, or of such 
fourteen days, as the case may be, become ipso facto 
Toidy unless the time is ejftended by the Court or a 
judge. 

8. A pleading may be amended by written altera- Amend- 
tious in the pleading which has been delivered, and ^^^\ 

by additions on paper to be interleaved therewith if ^^^^ 
necessary, unless the amendments require the inser- in^ or 
tion of more than 144 words in any one place, or are pn^t®^- 
so numerous or of such a nature that the making 
them in writing would render the pleading diflicult 
or inconvenient to read, in either of which cases the 
amendment must be made by delivering a print of 
the pleading as amended. 

9. Whenever any pleading is amended, such Date of 
pleading, when amended, shaU be marked with the amradment 
date of the order, if any, under which the same is marked. 

so amended, and of the day on which such amend- 
ment is made, in manner following, viz. : *' Amended 

day of ." 

10. Wheneveraplcading isamended, such amended DeUvery of 
pleading shall be delivered to the opposite party pJJ^Jw 
within me time allowed for amending uie same. 

11. The Court, or a judge, may, at any stage of -^w^dment 
the proceedings, allow the plaintiff to amend the gu^ons. 
writ of summons in such manner, and on such 

terms, as may seem just. 



ORDER XXVIII. 

Demubrer. 

1. Any party may demur to any pleading of the To distinct 
opposite party, or to any part of a pleading setting aii«8»*io*i 
up a distinct cause of action, groimd of defence, 
set-off, counter-claim, reply, or as the case may be, 
on the ground that the facts alleged therein do not 
show Miy cause of action or ground of defence to a 
claim or any part thereof^ or set-off, or counter- 

2 
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claim, or reply, or as the case may be, to which 

effect can be given by the Court as against the party 

demurring. 

Grouud of 2. A demurrer shall state specifically whether it 

demurrer. -^ ^ ^^^ whole or to a part, and if so, to what part, 

of the pleading of the opposite party. It shall state 

some ground in law for the demurrer, but the party 

demurriDg shall not, on the ar^ment of the 

demurrer, be limited to the ground so stated. A 

demurrer may be in the Form No. 28 in Appendix (C)* 

hereto. If there is no ground, or only a frivolous 

ground of demurrer stated, the Court or judge may 

set aside such demurrer, with costs. 

J^« of 3, A demurrer shall be delivered-in the same man- 

emurrer. ^^^ ^^^ within the same time as any other pleading 

in the action 
SSrt ^^^d^ 4. A defendant desiring to demur to part of a 
^oe^iesT statement of claim and to put in a defence to the 
other part, shall combine such demurrer and defence 
in one pleading. And so in every case where a pai*ty 
entitled to put in a further pleading desires to demur 
to part of the last pleading of the opposite party he 
shall combine such demurrer and other pleading. 
Demurrer 5. If the party demurring desires to be at liberty 
to Kume^*^ to plead as well as demur to the matter demurred 
Allegatlou. to, he may, before demurring, apply to the Court or 
a judge for an order giving him leave to do so ; and 
the Court or judge, if satisfied that there is reason- 
able ground for the demurrer, may make an order 
accordingly, or may reserve leave to him to plead 
after the demurrer is overruled, or may make such 
other order and upon such terms as may be just. 
Entry for g^ When a demurrer either to the whole or part 

argumen ^£. ^ pleading is delivered, either party may enter 
the demurrer for argument immediately, and the 
party so entering such demurrer shall on the same 
aay give notice thereof to the other party. If the 
demurrer shall not be entered aud notice thereof 
given within ten days after delivery, and if the party 
whose pleading is demurred to does not within such 
time serve an order for leave to amend, the demurrer 
shall be held sufficient for the same purposes and 
with the same result as to costs as if it had been 
allowed on argument. 
Amendment 7. While a demurrer to the whole or any part of 

pending •'* 

demurrer. " ' ■ 

* See p. 239. 
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a pleading is pending, such pleading shall not be 
amendeil unless by oixLer of the Court or a judge ; 
and no such order shall be made except on payment 
of the costs of the demurrer. 

8. Where a demurrer to the whole or part of any Coets of 
pleading is allowed upon argument, the party whose <^®™^"^*''' 
pleading is demurred to shall, unless the Court 
otherwise order, pay to the demurring party the 

costs of the demurrer. 

9. If a demurrer to the whole of a statement of ^^^Jj^^ 
claim be allowed, the plaintiff, subject to the power demuirerto 
of the Court to allow the statement of claim to be whole claim, 
amended, shall pay to the demurring defendant the 

costs of the action, unless the Court shall otherwise 
order. 

10. Where a demurrer to any pleading or part of striking out 
a pleading is allowed in any case not falBng within SJSnSd to. 
the last preceding rule, then (subject to the power 

of the Court to allow an amendment) the matter 
demurred to shall as between the parties to the 
demurrer be deemed to be struck out of the pleadings 
and the rights of the parties shall be the same as if 
it had not been pleaded. 

11. Where a demurrer is overruled the demurring Coats on un- 
party shall pay to the opposite party the costs occa- SSmirn^rf^ 
aioned by the demurrer unless the Cfourt shall other- 
wise direct. 

12. Where a demurrer is overruled the Court may ^®*^^^ 
make such order and upon such terms as to the Court unsuoMmful 
shall seem riffht for allowing the demurring party to demurrer. 
raise by pleading any case he may be desirous to set 

up in opposition to the matter demurred to. 

13. A demurrer shall be entered for argument by Form of 
delivering to the proper officer a memorandum of d®™"""®*"* 
entry in the Form No. 29 in Appendix (C). 



ORDER XXIX. 

Default of Pleading. 

1. If the plaintiff, being bound to deliver a state- ^"^**y*^ °^ 
inent of claim, does not deliver the same within the ?^t^of^pro- 
time allowed for that purpose, the defendant may, at secution. 
the expiration of that time, apply to the Court or a 
judge to dismiss the action with costs, for want of 
prosecution; and on hearing of such application the 
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Court or judge may, if no statement of claim have 
been deliveml, order the aetiou to be dismiaaed 
accordingly, or may make such other order on such 
terms as to the Court or judge shall seem just. 
Default hf 2. If the plaintiffs claim be only for a debt or 
^OT^ liquidated demand, and the defendant does not, 
debt. Within the time allowed for that purpose, deliver a 

defence or demurrer, the plaintiff may, at the expi- 
ration of such time, enter final judgment for tne 
amount claimed, with costs. 
When one of 3. When in any such action as in the last preceding 
7V^ rule mentioned uiere are several defendants, if one 
d^ndants ^£ them make default as mentioned in the last pre- 
default. ceding rule, the plaintiff may enter final jud^ent 
against the defendant so making default, and issue 
execution upoo such jud^ent without prejudice to 
his right to proceed with nis action against the other 
defendants. 
Default by 4. If the plaintiff's claim be for detention of ffoods 
n^ont^T^ and pecuniary damages, or either of them, and the 
unUqui-^^ defendant makes demult as mentioned in Rule 2 
dated the plaintiff may enter an interlocutory judgment 

dama«refl. against the defendant, and a writ of inquiry shall 
issue to assess the value of the ^oods, and the 
damages, or the damages only, as uie case may be. 
But the Court or a judge may order that, instead of 
a writ of inquiry, the value and amount of damages, 
or either of them, shall be ascertained in any way 
in which any question arising in an action may l>e 
tried. 
Where one 5. When in any such action as in Rule 4 men- 
defeni^u ^^o'^®*^ there are seveml defendants, if one of them 
makes make default as mentioned in Rule 2, the plaintiff 

default may enter an interlocutory judgment aoainst the 
defendant so making default, and proceed with his 
action against the others. And in such case, damages 
against the defendant making default shall He 
assessed at the same time witn the trial of the 
. action or issues therein against the other defendants, 
unless the Court or a judge shall otherwise direct. 
Claim ^. If the plaintiff's claim be for a debt or liqui- 

A^^^ ^ dated demand, and also for detention of goods and 

ueoi ana ,,' ,_ »,, 

damages. pecuniary damages, or pecuniary damages only, and 
the defendant makes default as mentioned in Rule 2^ 
the plaintiff may enter final judgment for the debt 
or liquidated demand, and also enter interlocutory 
judgment for the value of the goods and the damages 
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or the damages only, as the case may be, and proceed 
as mentioned in Rule 4. 

7. In an action for the recovery of land, if the de- in action 
fendant makes default as mentioned in Rule 2, the 'f^^?^®*^ 
plaintiff may enter a judgment that the person 

whose title is asserted in the writ of summons shall 
recover possession of the land, with his costs. 

8. Where the plaintiff has indorsed a claim for Mesne 
mesne profits, arrears of rent, or damages for breach P^ofiu. 
of contract upon a writ for the recovery of land, if 

the defendant makes default as mentioned in Bale 2, 
or, if there be more than one defendant, some or one 
of the defendants make such default, the plaintiff may 
enter judgment against the defaulting defendant or 
defendant, and proceed as mentioned in Rules 4 
and 5. 

9. In Probat-e actions, if any defendant make l*i P^^^te 
default in filing and delivering a defence or de- ^^^^^' 
murrer, the action may proceed, notwithstanding 

such d^ault. 

10. In all other actions than those in the preceding in other 
rules of this Order mentioned, if the defenda t ca»e«i mo- 
makes defistult in delivering a defence or demur rer, j^Xment. 
the plaintiff may set down the action on motion for 
judgment, and such judgment shaU be given as upon 

the statement of claim the Court shall consider the 
plaintiff to be entitled to. 

11. Where, in any such action as mentioned in where one 
the last preceding rule, tliere are several defendants, ^^f®^*^^ 
then, if one of such defendants make such default makes ^ 
aa aforesaid, the plaintiff may either set down the default 
action at once on motion for judgment against the 
defendant so makinir default, or may set it down 
against him at the time when it is entered for trial 

or set down on motion for judgment against the 
other defendants. 

12. If the plaintiff does not deliver a reply or dose of 
demurrer, or any party does not deliver any subse- pleadings bj 
quent pleadinff, or a demurrer, within the period ^®^*^*- 
fdlowed for that purpose, the pleadings shall be 
deemed to be closed at the expiration of that period, 

and the statements of fact in the pleading last de- 
livered shall be deemed to be admitted. 

13. In any case in which issues arise in an action joefauit by 
other than between plaintiff and defendant, if any third party. 
party to any such issue makes default in delivering 

any pleading, the opposite party may apply to the 
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Setting 
aside judg- 
ment by 
default. 



Court or a judge for such judgment, if any, as upon 
the pleadings he may appear to be entitled to. And 
the Court may order judgment to be entered ac- 
cordingly, or may make such other order as may 
be necessary to do complete justice between the 
parties. 

14. Any judgment l>y defiiult, whether under this 
order or under any other of these rules may be 
set aside by the Court or a judge, upon such terms 
as to costs or otherwise as such Court or judge may 
think fit. 



Time for 
payment 
into Court. 



Notice of 
payment. 



Payment 
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plaintiff. 
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ORDER XXX. 

Payment into Court in Satisfaction. 

1. Where any action is brought to recover a debt or 
damages, any defendant may at any time after ser- 
vice of the writ, and before or at the time of de- 
livering his defence, or by leave of the Court or a 
judge at any later time, pay into Court a sum of 
money by way of satisfaction or amends. Payment 
into Court shall be pleaded in the defence, and the 
claim or cause of action in respect of which such 
payment shall be made shall be specified therein. 

2. Such sum of money shall be paid to the proper 
officer, who shall give a receipt for the same. If 
such payment be made before delivering his defence 
the defendant shall thereupon serve upon the plain- 
tiff a notice that he has paid in such money, and in 
respect of what daim, in the Form No. 5 in Ap- 
pendix (B) hereto. 

3. Money paid into Court as aforesaid may, unless 
otherwise omered by a judge, be paid out to the 
plaintiff, or to his solicitor on the written authority 
of the plaintiff. No affidavit shall be necessary to 
verify the plaintiff's signature to such written 
authority unless specially required by the officer of 
the Court. 

4. The plaintiff, if payment into Court is made 
before delivering a defence, may within four days 
after receipt of notice of such payment, or if such 
payment is first stated in a defence delivered then 
may before reply, accept the same in satisfaction of 
the causes of action in respect of which it is paid in ; 
in which case he shall give notice to the defendant 
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in the Form No. 6 in Appendix (B) hereto, and 
shall be at liberty, in case the sum paid in is ac- 
cepted in satisfaction of the entire cause of action, 
to tax his costs, and, in case of non-payment within 
forty-eight hoars, to sign judgment for his costs 
so taxed. 



ORDER XXXL 

DiSCOVBRY AND INSPECTION. 

1. The plaintiff may, at the time of delivering intorroga- 
his statement of claim, or at any subsequent time ^^^ ^f 
not later than the close of the pleadings, and a 
defendant may, at the time of delivering his defence, 

or at any subsequent time not later timn the close 

of the pleadings, without any order for that purpose, ^o order 

and either party may at any time, by leave of the necessary. 

Court or a judge, deliver interrogatories in writing 

for the examination of the opposite party or parties, 

or any one or more of such parties, with a note at 

the foot thereof, stating which of such interrogatories 

each of such persons is required to answer: provided 

that no party shall deliver more than one set of 

interrogatories to the same party without an order 

for that purpose. 

2. The Court in adjusting the costs of the action Coata of 
shall at the instance of any party inquire or cause {S^Sr? 
inquiry to be made into the propriety of exhibiting gating. 
such interrogatories, and if it is the opinion of the 
taxing master or of the Court or judge that such 
interrogatories have been exhibited uni*easonably, 
vexatiously, or at improper length, tiie costs occa- 
sioned by the said interrogatories, and the answers 
thereto shall be borne by the party in &.ult. 

3. Interrogatories may be in the Form No. 7 in Form. 
Appendix (6) hereto, with such variations as circum- 
stances may require. 

4. If any party to an action be a body corporate interrogat- 
or a joint stock company, whether incorporated or Jj™^^^^' 
not, or any other body of persons, empowered by 

law to sue or be sued, whether in its own name or 
in the name of any officer or other person, any 
opposite party may apply at chambers for an order 
auowing him to deliver interrogatories to any mem- 
ber or officer of such corporation, company or body, 
and an order may be made accordingly. 

o 3 
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Application 
ag^ut un- 
reasonable 



Time and 
mode of 
answer. 

Answer 

when 

printed. 



Objection to 5, Xny objection to answering any one or more of 
SkSia several fnterrogatories on the groand that it or they 
aflBdavit. is or are scandalons or irrelevant, or not bonS. Me 
for the purpose of the action, or that the matters 
inqnirea into are not sufficiently material, at that 
stage of the action, or on any other ground, may 
be taken in the affidavit in answer. 

An application to set aside the interro^tories on 

the ground that they have been exhibited unreason- 

orscimd^Lous ably or vexatiously, or to strike out any interroga- 
interrogar ^jy or interrogatories on the ground that it or they 
^^' is or are scandalous, may be made at chambers within 

four days after service of the interrogatories. 

6. Interrogatories shall be answered by affidavit, 
to be filed within ten days, or within such other 
time as a judge may allow. 

7. An affidavit in answer to interrogatories shall, 
unless otherwise ordered by a judge, if exceeding 
ten folios, be printed, and may be in the Form 
No. 8 in Appendix (B) hereto, with such variations 
as circumstances may require. 

8. [Repealed.] 

9. 1^0 exception shall be taken to any affidavit in 
answer, but tne sufficiency or otherwise of any such 
affidavit objected to as insufficieut shall be deter^ 
mined by the Court or a judge, on motion or 
summons. 

10. If any person interrogated omits to answer, or 
answers insufficiently, the party interrogating may 
apply to the Court or a judge for an order requiring 
him to answer or to answer further, as the case may 
be. And an order may be made requiring him to 
answer, or answer further, either by affidavit, or by 
vivft voce examination, as the judge may direct 

11. It shall be lawful for the Court or a judge, at 
any time during the pendency therein of any action 
or proceeding, to order the production by any party 
thereto, upon oath, of such of the documents m his 
possession or power, relating to any matter in ques- 
tion in such action or proceeding, as the Court or 
judge shall think right ; and the Court may deal 
with such documents, when produced, in such 
manner as shall appear just. 

d^nmeSs^* 12. Any party may, without filing any affidavit, 
apply to a judge for an order directing any other 
party to the action to make discovery on oath of the 
documents which are or have been in his possession 



Suffidoncy 
of answer, 
determina- 
tion of. • 



Failure to 
answer. 



Production 
of docu- 
ments on 
oath. 
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or power, relating to any matter in question in the 
action. 

13. The affidavit to be made by a party against ^^^^^ 
whom such order as is mentioned in the last pre- to specify 
ceding rule has been made, shall specify which, if objectious 
aijy, of the documents therein mentioned he objects 
to produce, and it may be in the Form No. 9 in Ap- 
pendix (£.) hereto, with such variations as circum- 
stances may require. 

14 Every party to an action or other proceeding inj>«cti<» 
shall be entitled, at any time before or at the hearing mento 
thereof, by notice in writing, to give notice to any referred to 
other party, in whose pleadings or {^idavits reference ^ pleading. 
is made to any document, to produce such document 
for the inspection of the party giving such notice, or 
of his solicitor, and to permit him or them to take 
copies thereof; and any party not complying with 
such notice shall not afterwards be at liberty to put 
any such document in evidence on his behalf in such 
action or proceeding, unless he shall satisfy the Court 
that such document relates only to his own title, he 
being a defendant to the action, or that he had some 
other sufficient cause for not complying with such 
notice. 

15. Notice to any party to produce any docu- Porm of 
ments referred to in his pleading or affidavits ^°**^ 
shall be in the Form No. 10 in Appendix (B) 
hereto. 

16. The party to whom such notice is given shall, ^^f ^' 
within two days from the receipt of such notice, if hispe^on. 
all the documents therein referred to have been set 

forth by him in such affidavit as is mentioned in 
Bule 13, or if any of the documents referred to in 
such notice have not been set forth by him in any 
sn^^h affidavit, then within four days from the receipt 
of such notice, deliver to the party giving the same 
a notice, stating a time within three days from the 
delivery thereof, at which the documents, or such of 
them as he does not object to produce, may be 
inspected at the office oi his solicitor, and stating 
which, if any, of the documents he objects to pro- 
duce^ and on what ground. Such notice may be in Notice. 
the Form No. 11 in Appendix (B) hereto, with such 
variations as circumstances may require. 

17. If the party served with notice under Rule 15 Order for 
omits to give such notice of a time for inspection, or inspection, 
objects to give inspection, the party desiring it may 

apply to a judge for an order for inspection. 
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18. Every application for an order for inspection 
of documents shall be to a jadge. And except in 
the case of documents referred to in the pleadings 
or affidavits of the party against whom the applica- 
tion is made, or disclosed in his affidavit of docn- 
ments, such application shall be founded upon an 
affidavit showmg of what documents inspection is 
sought, that the party applying is entitled to inspect 
them, and that they are in the possession or power 
of the other party. 

19. If the party from whom discovery of any 
kind or iDspection is sought objects to the same, or 
any part thereof, the Court or a judge may, if satisfied 
that the right to the discovery or inspection sought 
depends on the determination of any issue or ques- 
tion in dispute in the action, or that for any other 
reason it is desirable that any issue or question in 
dispute in the action should be determined before 
deciding upon the right to th e <iiscovery or inspec- 
tion, order that such issue or question be determined 
first, and reserve the question as to the discovery or 
inspection. 

20. If any party fails to comply with any order to 
answer interrogatories, or for discovery or inspec- 
tion of documents, he shall be liable to attachment. 
He shall also, if a plaintiff, be liable to have his 
action dismissed for want of prosecution, and, if a 
defendant to have his defence, if any, struck out^ and 
to be placed in the same position as if he had not 
defended, and the party interrogating may apply to 
the Court or a judge for an order to that effect, and 
an order may be made accordingly. 

21. Service of an order for discoveiy or inspection 
made against any party on his solicitor shall be suffi- 
cient sei-vice to found an application for an attach- 
ment for disobedience to the order. But the party 
against whom the application for an attachment is 
made may show in answer to the application that 
he has had no notice or knowledge of tne order. 

22. A solicitor upon whom an order against any 
party for discovery or inspection is served under the 
last rule, who neglects without reasonable excuse to 
give notice thereof to his client, shall be liable to 
attachment. 

23. Any party may, at the trial of an action 
or issue, use in evidence any one or more of the 
answers of the opposite party to interrogatories with- 
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out pnttmg in the others : provided always, that 
in such case the judge may look at the whole of the 
answers, and if he shall be of opinion that any 
other of them are so connected with those put in 
that the last-mentioned answers ought not to be 
used without them, he may direct them to be 
put in. 



ORDER XXXII. 

Admissions. 

1. Any party to an action* may give notice, by his Notice to 
own statement or otherwise, that he admits the truth *^^" ^*- 
of the whole or any part of the case stated or referred 

to in the statement of chdm, defence, or reply of any 
other party. 

2. Either party may call upon the other party to Notice to 
admit any document, saving all just exceptions ; and admtt docu- 
in case of refusal or neglect to admit, after such 

notice, the costs of proving any such document shall 
be paid by the party so neglecting or refusing, 
whatever the result of the action may be, unless at 
the hearing or trial the Court certify that the refusal 
to admit was reasonable ; and no costs of proving 
any document shall be allowed unless such notice be 
given, except where the omission to give the notice 
IS, in the opinion of the taxing officer, a saving of 
expense. 

3. A notice to admit documents may be in the Form. 
Form No. 12 * in Appendix (B) hereto. 

4. An affidavit of the solicitor or his clerk, of the Eyidenoe of 
due signature of any admissions made in pursuance ^^^^^^^^^^ 
of any notice to admit documents, and annexed to 

the affidavit, shall be sufficient evidence of such 
admissions. 



ORDER XXXIII. 
Inquiries and Accounts. 

The Court or a judge may, at any stage of the pro- Preliminary 
ceedings in a cause or matter, direct any necessary J^^bS?* 
inquiries or accounts to be made or taken, notwith- quiries. 
standing that it may appear that there is some special 

* Seep. 281. 
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or farther relief sought for, or some special isstle to 
be tried, as to which it may be proper that the cause 
or matter should proceed in the ordinary manner. 



ORDER XXXIV. 

Questions of Law. 

Special case 1. The parties may, after the writ of summons has 
merU?*^ been issued, concur in stating the questions of law 
arising in the action in the form of a special case for 
the opinion of the Court Every sucn special case 
shall be divided into paragraphs numbered consecu- 
tively, and shall concisely state such facts and docu- 
ments as may be necessary to enable the Court to 
decide the a nestious raised thereby. Upon the argu- 
ment of siicn case the Court and the parties shall be 
at liberty to refer to the whole contents of such 
documents, and the Court shall be at liberty to draw 
from the facts and documents stated in any such 
special case any inference, whether of fact or law, 
which might have been drawn thei-efrom if proved 
at a trial, 
ft^g^a^ 2. If it appear to the Court or a judge, either from 
gi^ one o ^^^ statement of claim or defence or reply or other- 
wise, that there is in any action a question of law, 
which it would be convenient to have decided before 
any evidence is given or any question or issue of fact 
is tried, or before any reference is made to a referee 
or an arbitrator, the Court or judge may make an 
order accordingly, and may direct such question of 
law to be raised for the opinion of the Court, either 
by special case or in such other manner as the Court 
or judge may deem expedient, and all such further 
proceedings as the decision of such question of law 
may render unnecessary may thereupon be stayed. 
All special 3. Every special case shall be printed by the 
printed ^ plaintiff, and signed by the several parties or their 
solicitors, and shall be filed by the plaintiff. Printed 
copies for the use of the judges shall be delivered by 
the plaintiff. 
Where mar- 4. No special case in an action to which a married 
ried woman -^oman, infant, or person of unsound mind is a party 
^^'"^^' shall be set down for argument without leave of the 

Court or a judge, the application for which must be 
supported by sufficient evidence that the statements 
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contained in such special case, so far as the same affect 
the interest of such married woman, infant, or person 
of nnsound mind, are true. 

6. Either party may enter a special case for argu- Entry of 
ment by deli veering to the proper officer a memo- ^JJiJJent 
randum of entry, in the Form No. 13 in Appendix "^^ 
(B) hereto, and also if any married woman, infemt, 
or person of unsound mind be a j>arty to the action, 
producing a copy of the order giving leave to enter 
the same for ailment. 



ORDER XXXV. 

Proceedings in Distbict EEGisTRiEa 

1. Wliere an action proceeds in the district Juriadictton 
iregistry, all proceedings, except where by any of the ^ "8:>«*^' 
rules of the Supreme Couii; it is otherwise provided, 

or the Court or a judge shall otherwise order, shall 
be taken in the district registry, down to and in- 
cluding final Judgment, and every final judgment and 
every order for an account by reason of tne default 
of the defendant, or by consent, shall be entered in 
the district registry in the proper book, in the same 
manner as a like judgment or order in an action pro- 
ceeding in London would be entered in London. 

Where the writ of summons is issued out of a 
district registry and the plaintiff is entitled to enter 
interlocutory judgment under Order XIII., Rule 6, 
or where the action proceeds in the district registry 
and the plaintiff is entitled to enter interlocutory 
judgment under Order XXIX., Rule 4 or 5, in either 
case such interlocutory judgment,and, when damages 
shall have been assessed, final judgment shall be 
entered in the district registry, unless the Court or 
judge shall otherwise order. 

Where an action proceeds in the district registry. Entry of 
final judgment shall be entered in such registry, ^^JV^*^' 
unless the judge at the trial or the Court or a judge registry, 
shall otherwise order. 

Actions in the Queen's Bench, Common Pleas, and 
Exchequer Divisions shall be entered for trial with 
the associates and not in the district registries. 

2. Subject to the foregoing rules, where an action Entry of 
proceeds in the district registry the judgment and all judi^entln 
such orders therein as require to be entered, except ^ ^°" 
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orden made by the district registrar under the au- 
thority and jurisdiction vested in him under these 
rules, shall be entered in London, and an office copy 
of every judgment and order so entered shall be 
transmitted to the djistrict registry to be filed with 
the proceedings in tne action. 
iBsueof 3. Where an action proceeds in the district registry 

gcecution i^jl writs of execution for enforcing any judgment or 
re^rtry. order therein shall issue from the district registry, 
unless the Court or a judge shall otherwise direct. 
Where final judgment is entered in the district 
registry costs shsJl be taxed in such registry unless 
the Court or a judge shall otherwise order. 
Jurisdiction 4. Where an action proceeds in a district registry 
2L^i^^ the district registrar may exercise all such authority 
* *^' aud jurisdiction in respect of the action as may be 
exercised by a judge at chambers, except such as by 
these rules a master of the Queen's Bench, Common 
Pleas, or Exchequer Divisions is precluded from 
exercising. 

6. Every application to a district registrar shall 
be made in the same manner in which applications at 
chambers are directed to be made by these rules. 
Rrf^nceto g jf gj^y matter appears to the district registrar 
judge. proper for the decision of a judge, the registrar may 

refer the same to a judge, and the judge may either 
dispose of the matter or refer the same back to the 
registrar with such directions as he may think fit. 
Awoeai to 7. Any person affected by an order or decision of 
Judge. ^ district registrar may appeal to a judge. Such ap- 

peal may be made notwitnstanding that the order or 
decision was in respect of a proce^ing or matter as 
to which the district registrar had jurisdiction only 
by consent. Such appeal shall be by summons 
within four days after the decision complained of, or 
such further time as may be allowed by a judge or 
the registrar. 
Appeal no 8. An appeal from a district registrar shall be no 
stay. gtay of proceedings unless so ordered by a judge or 

the registrar. 
Control of 9. Every district registrar and other officer of a 
? wt'^ ^y district registry shall De subject to the orders and 
directions of the Court or a judge as fully as any 
other officer of the Court, and every proceeaing in a 
district registry shall be subject to the control of the 
Court or a judge, as fully as a like proceeding in 
London. 
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10. Every reference to a judge by or appeal to a l» Chancery 
ju.lge from a district registrar in iny actiSn in the »*'*^°»- 
Chancery Division shall he to the judge to whom the 

action is assigned. 

11. In any action which would, under the fore- Removal of 
going rules, proceed in the district registry, any ^^^^^ 
defendant may remove the action from the district defiant 
registry as of right in the cases, and within the *^°* ^^*- 
times following : 

Where the writ is specially indorsed under 
Order III. Rule 6, and the plaintiff does not 
within four days after the appearance of such 
defendant give notice of an application for an 
order against him under Order XIV., then such 
defendant may remove the action as of right at 
any time after the expiration of such four days 
and before delivering a defence, and before the 
expiration of the time for doing so : 

Where the writ is specially indorsed and the plaiii- 
tiffhas made such application as in the last para- 
graph mentioned, and the defendant has obtained 
leave to defend in manner provided by Order 
XIV., then such defendant may remove the 
action as of right at any time after the order 
giving him leave to defend, and before delivering 
a defence and before the expiration of the time 
for doing so : 

Where the writ is not specially indorsed any de- 
fendant may remove the action as of right at 
any time after appearance, and before delivering 
a defence, and before the expiration of the time 
for doing so. 

11a. In an Admiralty action in rem any person in action to 
who may have dulv intervened and appeared may "™* 
remove an action from a district registry as of 
right 

12. Any defendant desirous to remove an action as Mode of re- 
ef right under the last preceding rule may do so by "*<>^^ 
serving upon the other parties to the action, and de- 
livering to the district registrar, a notice, signed by 
himself or his solicitor, to the effect that he desires 

the action to be removed to London, and the action 

shall be removed accordingly : provided, that if the 

Court or a judge shall be satisfied that the defendant i 

"dving such notice is a merely formal defendant, or 1 



hs 



as no substantial cause to interfere in the conduct 
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of the action, such Court or judge may order that the 
action may proceed in the district registry notwith- 
standing such notice. 
Removal by 13. In any case not provided for by the last two 
^«f^ ^y preceding rules, any party to an action proceeding in 
^S^. ^ district registiy may apply to the Court or a judge, 

or to the district registrar, for an order to remove the 
action from the district registry to London, and such 
Court, judge, or registrar may make an order accord- 
ingly, if satisfied that there is sufficient reason for 
doing so, upon such terms, if any, as shall seem 
just 
Removal Any party to an action proceeding in London may 

?]?J5«« apply to the Court or a judge for an order to remove 
l^^^. t£e Action from London to hij district registiy, and 
such Court or judge may make an order accordingly, 
if satisfied that there is sufficient reason for doing so, 
upon such terms, if any, as shall seem just. 
Transmis- 14. Whenever any proceedings are removed from 
m^teon'" the district registry to London the district registrar 
removal. shall transmit to the proper officer of the High Court 
of Justice all original documents (if any) filed in the 
district registry, and a copy of all entries in the 
books of the district registry of the proceedings in 
the action. 

15. Every district registrar shall account for and 
pay over to the Treasury all moneys paid into Court 
at the registry of which he is registrar, in such 
manner and at such times as may be from time to 
time directed by the Treasury. 



ORDER XXXVL 

Trial. 

Place of 1* There shall be no local venue for the trial of 

trial. any action, but when the plaintiff proposes to have 

Abolition of the action tried elsewhere than in Middlesex, he shall 

local venue. .^ ^^ statement of claim name the county or place 

in which he proposes that the action shaU be tried, 

and the action shall, unless a judge otherwise orders, 

be tried in the county or place so named. Where no 

place of trial is named in the statement of claim, the 

place of trial shall, unless a judge otherwise orders, 

be the county of Middlesex. Any order of a judge 
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as to such place of trial, may be discharged or varied 
by a Divisional Court of the High Court 

2. Actions shall be tried and heard either before a Modes of 
judge or judges, or before a judge sittine with as- *'^- 
fiessors, or before a judge and jury, or before an 
official or special referee, with or without assessors. 

3. Subject to the provisions of the following rules, Notice of 
the plaintiff may, with his reply, or at any time *^^ 
after the close of the pleadings, give notice of trial ^ 

of the action, and thereby specify one of the modes 
mentioned in Rule 2 ; and the defendant may, upon 
giving notice within four days from the time of the 
service of the notice of trial, or within such extended 
time as a Court or judge may allow, to the effect that 
he desires to have the issues of &ct tried before a 
judge and jury, be entitled to have tiie same so tried. 

4. Subject to the provisions of the following Notice of 
rules, if the plaintiff does not within six weeks after ^^^^^ ^^ 
the close of the pleadings, or within such extended 

time as a Court or judge may allow, give notice of 
trial, the defendant may, before notice of trial given 
by the plaintiff, give notice of trial, and thereby 
specify one of the modes mentioned in Rule 2 ; and 
in such case the plaintiff, on giving notice within the 
time fixed by Rule 3 that he desires to to have the 
issues of fact tried before a judge and jury,* be 
entitled to have the same so tried. 

4a. The defendant, instead of giving notice of Diamlaaing 
trial, may apply to the Court or judge to dismiss the ?^^ of' 
action for want of prosecution ; and on the hearing proeecution. 
of such application, the Court or a iudge may order 
the action to be dismissed accordingly, or may make 
such other order, and on such terms, as to the Court 
or judge may seem just. 

5. In any case in which neither the plaintiff nor Change of 
defendant has given notice under the preceding rules ^^^ ®* 
that he desires to have the issues of fact tried before 

a judge and jury, or in any case within the 67th 
section of the Act, if the plaintiff or defendant desires 
to have the action tried in any other mode than that 
specified in the notice of trial, he shall appl^ to 
the Court or a judge for an order to that effect, within 
four days from the time of the service of the notice 
of trial, or within such extended time as a Court or 
judge may allow. 

* The word " shall '* seems to have been left out here. 
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6. Subject to the provisions of the preceding rales, 
the Court or a judge may, in any action at any time, 
or from time to time, order that different questions 
of fact arising therein be tried by different modes of 
trial, or that one or more questions of fact be tried 
before the others, and may appoint the place or 
places for such trial or trials, and in all cases may 
order that one or more issues of fact be tried before 
any other or others. 

7. Every trial of any question or issue of fact by a 
jury shall be held before a siugle judge, unless such 
trial be specially ordered to be held before two or 
more indues. 

8. Notice of trial shall state whether it is for the 
trial of the action or of issues therein ; and in actions 
in the Queen's Bench, Common Pleas, and Ex- 
chequer Divisions, the place and day for which it is 
to be entered for trial. It may be in the Form No. 
14 in Appendix (B), with such variations as circum- 
stances may require. 

9. Ten days' notice of trial shall be given, unless 
the party to whom it is given has consented to take 
short notice of trial ; and shall be sufficient in all 
cases, unless otherwise ordered by the Court or a 
judge. Short notice of trial shall be four days' 
notice. 

10. Notice of trial shall be given before entering 
the action for trial. 

10a. Unless within six days after notice of trial 
is given the cause shall be entered for trial by one 
party or the other, the notice of trial shall be no 
longer in force. This rule is not to apply in any 
case in which notice of trial has been already given,* 
or to trials not in London or Middlesex. 

11. Notice of trial for London or Middlesex shall 
not be or operate as for any particular sittings ; but 
shall be deemed to be for any day after the expiration 
of the notice on which the action may come on for 
trial iu its order upon the list 

12. Notice of tnal elsewhere than in London or 
Middlesex shall be deemed to be for the first day of 
the then next assizes at the place for which notice of 
trial is given. 

13. No notice of trial shall be countermanded, 
except by consent, or by leave of the Court or a judge, 

* That is, before the Ist December, 1875. 



ORD. XXXVI. TRIAL. 309 

which leave may be given subject to such terms as 
to costs, or otherwise, as may be just. 

14. If the party giving notice of trial for London Entry for 
or Middlesex omits to enter the action for trial on the Jj^^ 
day or day after giving notice of trial, the party to 
whom notice has been given may, unless the notice 

has been countermanded under the last rule, within 
four days enter the action for trial. 

15. Lt notice of trial is given for elsewhere than Elsewhere, 
in London or Middlesex, either party may enter the 

action for trial. If both parties enter the action for 
trial, it shall be tried in the order of the plaintiffs 
entry. 

16. The list or lists of actions for trial at the List of ac' 
sittings in London and Middlesex respectively shall ^^ ^^^ 
be prepared, and the actions shall be allotted for trial 
without reference to the division of the High Court 

to which such actions may be attached. 

17. The party entering the action for trial shall Copy of 
deliver to the officer two copies of the whole of the ^J^^^ 
pleadings in the action, one of which shall be for the 

use ,of the judge at the trial. Such copies shall be 
in print, except as to such parts, if any, of the plead- 
ings as are by these rules permitted to be written. 

18. If, when an action is called on for trial, the Default of 
plaintiff appears, and the defendant does not appear, *f ^^*^ 
then the plaintiff may prove his claim, so far as the 
burden of proof lies upon him.* 

19. If, when an action is called on for trial, the 
defendant appears, and the plaintiff does not appear, 
the defendant, if he has no coimter-claim, smul be 
entitled to judgment dismissing the action, but if he 
has a coimter-claim, then he may prove such claim 
so far as the burden of proof lies upon him. 

20. Any verdict or judgment obtained where one Setting 
parjv does not appear at the trial, may be set aside ^^t^- 
by the Court or a judge upon such terms as may seem default of 
fit, upon an application made within six days after appearance 
the trial ; such application may be made either at 

the assizes or in Middlesex. 

21. The jud^e may, if he think it expedient for Adjourn- 
the interests ot justice, postpone or adjourn the trial ™®'^*- 
for such time, and upon such terms, if any, as he 

shall think fit. 

* There is no necessity to prove notice of trial on 
default of appearance. (Jama v. (}row, 47 L. J. Ch. 200.) 
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22. Upon the trial of an action the judge may. 
at or after the trial, direct that judgment be entered 
for any or either piurty, or adjourn the case for further 
consideration, or leave any party to move for judg- 
ment. No judgment shall oe entered after a trial 
without the order of a Court or judge. 

23. Upon every trial at the assizes, or at the 
London and Middlesex sitting of the Queen's Bench, 
Common Pleas, or Exchequer Division, where the 
officer present at the trial is not the officer by whom 
judgments ought to be entered, the associate shall 
enter all such findings of fact as the judge may direct 
to be entered, and the directions, if any, of the judge 
as to judgment, and the certificates, if any, granted 
by the judge, in a book to be kept for the purpose. 

24. If the judge shall direct that any judgment be 
entered for any party absolutely, the certificate of 
the associate to that effect shsdl be a sufficient 
authority to the proper officer to enter judgment 
accordingly. The certificate may be in the Form No. 
15 in Appendix (B) hereto. 

25. If the judge shall direct that any judgment be 
entered for any party subject to leave to move, judg- 
ment shall be entered accordingly upon the produc- 
tion of the associate's certificate. 

26. The Court or a judffe may, if it shall appear de- 
sirable, direct a trial without a jury of any question 
or issue of fact, or partly of fact, and partly of law, 
arising in any cause or matter which previously to 
the |)as8ing of the Act could, without any consent of 
parties, be tried without a jury. 

27. The Court or a judge may, if it shall appear, 
either before or at the triu, that any issue of fact can 
be more conveniently tried before a jury, direct that 
such issue shall be tried by a judge with a jury. 

28. Trials with assessors shall take place in such 
manner and upon such terms as the Court or a judge 
shall direct. 

29. In any cause the Court or a judge of the divi- 
sion to which the cause is assigned may, at any time, 
ear from time to time, order the trial and determina- 
tion of any question or issue of fact, or partly of 
fact and pamy of law, by any commissioner or 
commissioners appointed in pursuance of the 29th 
section of the said Act or at the sittings to be held in 
Middlesex or London, and such <yuestion or issue 
shall be tried and determined accordingly. 
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29a. \yiiere in any action in the Chancery Divi- 2j??^*" 
aion the action or any question at issue in the action Divistonto 
is ordered to be tried before any commissioner or stat* reason, 
commissioners of assize, or at the London or Mid- 
dlesex sittings of any division other than the Chan- 
cery Division, the order directing such trial shall 
state on its face the reason for which it is expedient 
that the action, question, or issue should be so tried, 
and should not be tried in the Chancery Division. 

29a * The business to be referred to the official ^^^f** °* 
referees appointed under the Supreme Court of Judi- referees, 
cature Act, 1873, shall be distributed among such 
official referees in rotation by the clerks to the regis- 
trars of the Supreme Court, Chancery Division, in 
like manner in all respects as the business referred 
to conveyancing counsel appointed under the Act of 
the 15th and 16th Vict, cap. 80, section 41, is directed 
to be distributed by the second of the Consolidated 
General Orders of the Court of Chancery. 

29b. When an order shall have been made referring Distribution 
any business to the official referee in rotation, such Jy^J^*"* 
order, or a duplicate of it, shall be produced to the gjstrar's 
registrar's clerk, whose duf^ it is to make such dis- °^®^^- 
trmution as aforesaid ; and such clerk shall (except 
in the case provided for by Rule 29o of this order) 
indorse thereon a note specifying the name of the 
official referee in rotation to whom such business is 
to be referred ; and the order so indorsed shall be a 
sufficient authority for the official referee to proceed 
with the business so referred. 

29g. The last two preceding rules of this order Reference to 
are not to interfere with the power of the Court, or particular 
of the judge at chambers, to direct or transfer a ''®™^^- 
reference to any one in particular of the said official 
referees, where it appears to the Court or judge 
to be expedient ; but every such reference or translei 
ahaU be recorded in the manner mentioned in Rule 2 
of the second of the said Consolidated General 
Orders, and a note to that effect be indorsed on the 
order of reference or transfer ; and in case any such 
reference or transfer shall have been or shall be 
made to any one in particular of the said referees, 
then the clerk in making the distribution of the 
business according to such rotation as aforesaid shall 
have regard to any such reference or transfer. 

* So numbered in duplicate 
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Trial before 30. Where any cause or matter, or any question in 

"^^ any cause or matter, is referred to a referee, he may, 

su bject to the order of the Court or a judge, hold the 

trial at or adjourn it to any place which he may deem 

most convenient, and have any inspection or view, 

either by himself or with his assessors (if any), which 

he may deem expedient for the better disposal of the 

controversy before him. He shall, unless otherwise 

directed by the Court or a judge, proceed with the 

trial de die in diem, in a similar manner as in actions 

tried by a jury. 

Evidence 31. Subject to any order to be made by the Court or 

before judge ordering the same, evidence sh&Ll be taken at 

**'®'*®* any trial be tore a referee, and the attendance of 

witnesses may be enforced by subpoena, and every 

such trial shall be conducted in the same manner, as 

Tribunal nearly as circumstances will admit, as trials before a 

not public judge of the High Court, but not so as to make the 

*'**^"*- tribunal of the referee a public court of justice. 

Authority of 32. Subject to any such order as last aforesaid, the 

referee. referee shall have the same authority in the conduct 

of any reference or trial as a judge of the High Court 

when presiding at any trial before him. 

No 33. Nothing in these rules contained shall 

tocomSt ft^^orise any referee to commit any person to prison 

or to enforce any order by attachment or otherwise. 

Statement 34. The referee may, before the conclusion of any 

^ oMo by trial before him, or by his report under the reference 

made to him, submit any question arising therein for 

the decision of the Courts or state any facts specially 

with jpower to the Court to draw inferences therefrom, 

and m any such case the order to be made on such 

submission or statement shall be entered aa the Court 

may direct; and the Court shall have power to 

require any explanation or reasons from the referee, 

and to remit the cause or matter, or any part thereof, 

for re-trial or further consideration to the same or any 

other referee ; or the Court may decide the question 

referred to any referee on the evidence taken before 

him, either with or without additional evidence as 

the Court may direct. 



referee. 
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ORDER XXXVIL 
Evidence Generally. 

1. In the absence of any agreement between the Evidence at 
parties,* and subject to these rules, the witnesses at *^^^f 
the trial of any action or at any assessment of^°"^ **'*' 
damages, shall be examined viv^ voce and in open 

Court, but the Court or a judge may at any time for 
sufficient reason order that any particular fact or 
facts may be proved by affidavit, or that the affidavit pioof of 
of any witness mgy be read at the hearing or trial, ^^^"^ 
on such conditions as the Court or judge may think affida^t. 
reasonable, or that any witness whose attendance in 
Court ought for some sufficient cause to be dispensed 
with, be examined by interrogatories or otherwise 
before a commissioner or examiner ; provided that 
where it appears to the Court or judge that the other 
party bon4 Me desires the production of a witness 
for cross-examination, and that such witness can be 
produce<l, an order shall not be made authorizing 
the evidence of such witness to be given by affidavit. 

2. Upon any motion, petition, or summons Eyidence on 
evidence may be given by affidavit ; but the Court ^^affi^atit' 
or a judge may, on the application of either party, 

order the attendance for cross-examination of the 
person making any such affidavit. 

3. Affidavits shall be confined to such facts as the Hearsay ex. 
witness is able of his own knowledge to prove, except ^davite!^"* 
on interlocutory motions, on which statements as to 

his belief, with the grounds thereof, may be admitted. 
The costs of every affidavit which shall unnecessarily Coets. 
set forth matters of hearsay, or argumentative 
matter, or copies of or extracts from documents, 
shall be paid oy the party filing the same. 

4. The Court or a judge may, in cause or matter, Examina- 
where it shall appear necessarv for the purposes of o^^^of " 
justice, make any order for the examination upon court, by 
oath before any officer of the Court, or any otner ^^der. 

* The guardian ad litem may consent to the evidence 
being taken by affidavit on behalf of th^ infant {Fryer v. 
Witeman^ 45 L. J. Ch. 199), and in the Chancery Division 
agreements to take evidence by affidavit are encouraged 
{Patteraon v. WooUr.ih L. J. Ch. 274 ; L. R. 2 Ch. D. 586). 
The agreement must be a formal written .agreement, and 
cannot be extracted from a correspondence {New West- 
mingter Brewery Co, v. Hcmnah^ L. R. 1 Ch. D. 278). 

P 
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person or persons, and at anj place, of any witness 
or person, and may order any deposition so taken 
to be filed in the Court, and may empower any 
party to anjr such cause or matter to give such depo- 
sition in evidence therein on such terms, if any, as 
the Court or a judge may direct. 



ORDER XXXVIII. 

EviDBNCB BY AFFIDAVIT. 

Ti™® *^ 1. Within fourteen days alter a consent for taking 

vitefby ^ evidence by affidavit as oetween the plaintiff and the 
plaintiff. defendant has been given, or within such time as the 
parties may a^ree u])on, or a judge in chambers may 
allow, the plamtiff shall file his affidavits and deliver 
to the defendant or his solicitor a list thereof. 
Bydefen- 2. The defendant within fourteen days after 
dant. delivery of such list, or within such time as the 

parties may agree upon, or a judge in chambers may 
allow, shall file his affidavits and deliver to the 
plaintiff or his solicitor a list thereof. 
Affidavits in 3. Within seven days after the expiration of the 
reply. said fourteen days, or such other time as aforesaid, 

the plaintiff shall file his affidavits in reply, which 
affidavits shall be confined to matters strictly in 
reply, and shall deliver to the defendant or his 
solicitor a list thereof. 
Cro88-ex- 4. When the evidence is taken by affidavit, any 

amination party desiring to cross-examine a deponent who has 
o eponen . ^^^^ ^^ affidavit filed on behalf of the opposite 
party, may serve upon the party by whom such 
affidavit has been filed, a notice in writing, requiring 
the production of the deponent for cross-examina- 
. tion before the Court at the trial, such notice to be 
production served at any time before the expiration of fourteen 
of deponent, days next after the end of the time allowed for 
filing affidavits in reply, or within such time as in 
any case the Court or a judge may specially appoint ; 
and unless such deponent is produced accordingly, 
his affidavit shall not be used as evidence imless by 
the special leave of the Court. The party producing 
such deponent for cross-examination shall not be 
entitled to demand the expenses thereof in the first 
instance from the party requiring such production. 
Compelling 5. The party to whom such notice as is mentioned 
attendance j,^ ^^^^ jast preceding rule is given, shall be entitled 
eponen ^ compel the attendance of tne deponent for crosa- 
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examination in the same way as he might compel the 
attendance of a witness to be examined. 

6. When the evidence in any action is under this Printing of 
Order taken by affidavit, such evidence shall be a^^^^vits. 
l)rinted, and the notice of trial shall be given at 
the same time or times after the close of the evidence 
as in other cases is by these rules provided after the 
close of the pleadings. 

ORDER XXXIX. 

Motion for New Trial. 

1. Where, in an action in the Queen's Bench, To whom 
Common Pleas or Exchequer Division, there has J^^^Jj^ j* *° 
been a trial by a jury, any application for a new 

trial shall be to a Divisional Court. And where the 
trial has been by a judge without a jury, the appli- 
cation for a new trial shall be to the Court of Appeal. 

1a. Applications for new trials shall be by motion Time within 
calling on the opposite party to show cause at the which mo- 
expiration of eight days from the date of the order or be mad©! 
80 soon after as the case can be heard, why a new 
trial should not be directed. Such motion shall be 
inade within the times following, unless the Court or 
a judge shall enlarge the time : — 

An application to a Divisional Court for a new 
trial, if the trial has taken place in London or West- 
minster, shall be made within four days after the 
trial, or on the first subsequent day on which a 
Divisional Court to which the application may be 
made shall have actually sat to hear motions. If the 
trial has taken place elsewhere than in London or 
Middlesex, the motion shall lie made within seven 
days after the last day of sitting on the circuit for 
England and Wales during which the action shall 
have been tried or within tiie first four days of the 
n^xt following sittings if such day occurs daring or 
within a week immediately before a vacation.* 

2. A copy of such order shall be served on the Service of 
opposite party within four days from the time of the order!* 
same being made. 

3. A new trial shaU not be granted on the ground J^^"^°„"tl 
of misdirection or of the improper admission or of new trial, 
rejection of evidence, unless in the opinion of the 

* This rule does not apply to remitted cases tried in 
the County Court (London v. ^ffey, 47 Li J. Q. B. 16 ; 
L. R. 3 Q. B. D. ^^. 

P 2 
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Court to whicli the application is made some 
substantial wrong or miscarris^ has been thereby 
occasioned in the trial of the action; and if it appear 
to such Court that such wrong or miscarriage affects 
part only of the matter in controversy, the Court 
may give final ju<krment as to part thereof, and direct 
a new trial as to the other part only. 

4. A new trial may be ordered on any question in 
an action, whatever be the grounds for the new trial, 
without interfering with the finding or decision upon 
any other question. 

6. An order to show cause shall be a stay of pro- 
ceedings in the action, unless the Court shall order 
that it shaU not be so as to the whole or any part of 
the action. 
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ORDER XL. 

Motion fob Judgment. 

1. Except where by the act or by these rules it is 
provided that judgment may be obtained in any 
other manner, the judgment of the Court shaU lie 
obtained by motion for iudj^eot. 

2. Where at the trial of an action the judge or a 
referee has ordered that any judgment be entered 
subject to leave to move, the party to whom leave 
has been reserved shall set down the action on motion 
for judgment, and give notice thereof to the other 
parties within the time limited by the judge in 
reserving leave, or if no time has been limited, 
within ten days after the trial. The notice of motion 
shall state the grounds of the motion and the relief 
sought, and that the motion is pursuant to leave 
reserved. 

8. Where at the trial of an action the judge or 
referee abstains from directing any judgment to be 
entered, the plaintiff may set down the action on 
motion for judgment. If he does not so set it down 
and give notice thereof to the other parties within 
ten days after the trial, any defendant may set down 
the action on motion for judgment and give notice 
thereof to the other parties. 

4. Where at or after the trial of an action by a 
jury the judge has directed that any judgment be 
entered, any party may, without any leave reserved, 
apply to set aside such judgment, and enter any other 
judgment, on the ground that the judgment directed 
to he entered is wrong by reason of the judge having 
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caused the findinff* to be wrongly entered with 
reference to the finding of the jury upon the question 
or questions submitted to them. 

Where, at or after the trial of any action before a Where no 
judge, the judge has directed that any judgment be ^"^• 
entered, any party may, without any leave reserved, 
apply to set aside such judgment, and to enter any 
other judgment, upon the ground that upon the find- 
ing as entered the judgment so directed is wrong. 

An application under this Rule shall be to the 
Court of Appeal. 

5. Where at the trial of an action a referee has Before 
directed that any ludgment be entered, any party "^®'»«* 
may, without any leave reserved, move to set aside 

such judgment, and to enter any other juc^ment, on 
the ground that upon the finding as entered the 
judgment so directed is wrong. 

6. [Repealed.] 

7. Where issues have been ordered to be tried, or Motion for 
issues or questions of fact to be determined in any ^^I^Sues 
manner, the plaintiff may set down the action on ordered to 
motion for judgment as soon as such issues or ques- ^ tri®d. 
tions have been determined. If he does not so set it 

down, and give notice thereof to the other parties 
within ten days after his right so to do has arisen, 
then after the expiration of such ten days any 
defendant may set down the action on motion 
for judgment, and give notice thereof to the other 
parties. 

8. Where issues have been ordered to be tried, or where some 
issues or questions of fact to be determined in any <>i»iy of 
manner, and some only of such issues or questions of ^l^tried? 
fact have been tried or determined, any party who 
considers that the result of such trial or determina- 
tion renders the trial or determination of the others 

of them unnecessary, or renders it desirable that 
the trial or determination thereof should be post- 
poned, may apply to the Court or a judge for leave 
to set down the action on motion for judgment, with- 
out waiting for such trial or determination. And 
the Court or judge may, if satisfied of the ejqpedi- 
ency thereof, give such leave, upon such terms, ii any, 
as shall appear just, and may give any directions 
which may appear desirable as to postponing the 
trial of the other questions of fetct. 

* Que "judgment." 
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9. No action shall, except by leave of the CooTb 
or a judge, be set down on motion for judgment alter 
the expiration of one year from the time when the 
party seeking to set down the same first became 
entitled so to do. 

10. Upon a motion for judgment, or for a new 
trial; the Court may, if satisfied that it has before it 
all the materials necessary for finally determining 
the questions in dispute, or any ot them, or for 
awarding any relief sought, give judgment accord- 
ingly, or may, if it shall be of opinion that it has not 
sufiicient materials before it to enable it to give 
judgment, direct the motion to stand over for further 
consideration, and direct such issues or questions 
to be tried or determined, and such accounts and 
inquiries to be taken and made as it may think fit. 

11. Any party to an action may at any stage 
thereof apply to the Court or a judge for such 
order as he may, upon any admissions of fact in the 
pleadings, be entitled to, without waiting for the 
determination of any other question between the 
pai-ties.* The foregoing rules of this order shall 
not apply to such applications, but any such appli- 
cation may be made by motion, so soon as the right 
of the party applying to the relief claimed has 
appeared from the pleadings. The Court or a judge 
may, on any such application, give such relief, sub- 
ject to such terms, il any, as such Court or judge 
may think fit. 



ORDER XLI. 

Entry of Judgment. 

1. Every judgment shall be entered by the proper 
officer in the book to be kept for the purpose. The 
party entering the judgment shall deliver to the 
officer a copy of the whole of the pleadings in the 
action other than any petition or summons ; such 
copy shall be in print, except such parts, if any, of 
the pleadings as are by these rules permitted to be 
written : provided that no copy need be delivered of 
any pleading, a copy of which has been delivered on 

* This rule is confined to an order for relief, and does 
not entitle a defendant to have the action diszniseed upon 
admissions in pleadings {Litton v. Idttan, 46 L. J. 
Ch. 64 ; L. R. 3 Ch. D. 79a). 
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entering any previoas judgment in snch action. 
TKe forms in Appendix (D)* hereto may be used, 
with such variations as circumstances may require. 

2. Where any judgment is pronouuced by the Bate of 
Court or a iudge iu Court, the entry of the judg- ^^^^^^^ 
ment shall be dated as of the day on which such Coiut. 
judgment is pronounced, and the judgment shall take 

effect from that date. 

3. In all cases not within the last preceding rule, i>ate of 
the entry of judgment shall be datea as of the day ot^Sses. 
on which the requisite documents are left with the 

proper officer for the purpose of such entry, and the 
judgment shall take effect from that date. 

4. Where under the act or these rules, or other- f^^ ®'. 
wise, it is provided that any judgment may be JJJ^^ng 
entered or signed upon the filing of any affidavit affidavit, 
or production of any document, the officer shall 
examine the affidavit or document produced, and if 

the same be regular, and contain all that is by 
law ri^uired, he shall enter judgment accordingly. 

5. Where by the act or these rules, or otherwise, Entry of 
any judi3;ment may be entered pursuant to any order J^lf™i®°i 

•^ J ,72 . •', . ^ -1. ^1. i 4.' uponcertl- 

or certificate, or return to any writ, the production licate, Ac. 
of such order or certificate sealed with tne seal of 
the Court, or of such return, shall be a sufficient 
authority to the officer to enter judgment accord- 
ingly. 

6. Any judgment of nonsuit, unless the Court or a Judgment 

judge otherwise directs, shall have the same effect as fi^i^"^"** 
a judgment upon the merits for the defendant ; but 
in any case of mistake, surprise, or accident, any 
judgment of nonsuit may be set aside on such terms, 
as to payment of costs and otherwise, as to the Court 
or a indge shall seem just. 



ORDER XLII. 

Execution. 

1. A judgment for the recovery by or payment to Forrecovery 
any person of money may be enforced by any of the ^ ^^^^y- 
modes by which a judgment or decree for the pay- 
ment of money of any court whose jurisdiction is 
transferred by the said act might have been enforced 
at the time of the passing thereof. 

* See pp. 233, 237, 240. 
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2. A judgment for the paymeiit of money into 
Court may be enforced by writ of scqaestration, or 
in cases in which attachment is authorized by law, 
by attachment. 

3. A judgment for the recovery or for the delivery 
of the possession of land may oe enforced by writ 
of possession. 

i, A judgment for the recovery of any property 
other than land or money may be enforced : — 
By writ for the delivery of the property. 
Bv writ of attachment. 
By writ of Bequestration. 

5. A judgment requiring any person to do any act 
other than the payment of money, or to abstain from 
doing anything, may be enforced by writ of attach- 
ment, or by committal. 

6. In these rules the term **writ of execution" 
shall include writs of fieri facias, capias, elegit, 
8e<]^ue8tration, and attachment, and all subsequent 
wnts that may issue for giving effect thereto. 
And the term '* issuing execution against any party " 
shall mean the issuing of any such process against 
his person or property as under the pi*eceding rules 
of this Order shall be applicable to the case. 

7. Where a judgment is to the effect that any 
party is entitled to any relief subject to or upon the 
fulfilment of any condition or contingency, the party 
so entitled may, upon the fulfilment of the condition 
or contingency, and demand made upon the party 
against whom he is entitled to relief ^-PP^y ^ the 
Court or a judge for leave to issue execution against 
such party. And the Court or judge may, if satis- 
fied that the right to relief has arisen according to 
the terms of the judgment, order that execution issue 
accordingly, or may direct that any issue or question 
necessary for the determination of the rights of the 
parties be tried in any of the ways in which ques- 
tions arising in any action may be tried. 

8. Where a judgment is against partners in the 
name of the firm, execution may issue in manner 
following : — 

(a.) Against any property of the partners as 
such : 

(6.) Against any person who has admitted on the 
pleadings that he is, or has been, ad- 
judged to be a partner : 

(c.) Against any person who has been served, as 
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a partner, with the writofsuninions,and 

has failed to appear. 
K the party who has obtained judgment claims to 
be entitled to issue execution against any other 
person as being a member of the firm, he may apply 
to the Court or a judge for leave so to do; and the 
Court or judge may give such leave if the liability be 
not disputed ; or if such liability be disputed, may 
order that the liability of such person be tried 
and determined in any manner in which any issue 
or question in an action may be tried and deter- 
mined. 

9. No writ of execution shall be issued without Production 
the production to the oflScer by whom the same ment^fore 
should be issued of the judgment upon which the issue of exe- 
¥nit of execution is to issue, or an office copy cation. 
thereof, showing the date of entry. And the officer 

shall be satisfied that the proper time has elapsed to 
entitle the judgment creditor to execution. 

10. No writ of execution shall be issued without Piling? of 
the party issuing it, or his solicitor, filing a praecipe P'^^'ip®- 
for that purpose. The praecipe shall contain the Contents of 
title of the action, the reference to the record, the precipe, 
date of the judgment and of the order, if any, 
directing the execution to be issued, the names of 

the parties against whom, or of the firms against 
whose goods, the execution is to be issued, and shall 
be signed by or on behalf of the solicitor of the party 
issuing it, or by the party issuing it, if he do so in 
person. The forms in Appendix (E) hereto may be 
used, with such variations as circumstances may 
require. 

11. Every writ of execution shall be indorsed Sollcito^ 
with the name and place of abode or office of busi- Sf^^in- * 
ness of the solicitor actually suing out the same, and dorsed on 
when the solicitor actually suing out the writ shall ^ecution 
sue out the same as agent for another solicitor, the 

name and place of aoode of such other solicitor 
shall also be indorsed upon the writ ; and in case 
no solicitor shall be employed to issue the writ, then 
it shall be indorsed with a memorandum expressing 
that the same has been sued out by the plaintiff or 
defendant in person, as the case may be, mentioning 
the city, town or parish, and also the name of the 
hamlet, street and number of the house of such 
plaintiff's or defendant's residence, if any sucli 
there be. 

P 3 
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Forms. 12. Every writ of execution shall bear the date of 

the day on which it is issued. The forms in Ap- 
pendix (F)* hereto may be used, with such variations 
as circumstances may require. 

13. In every case of execution the party entitled 
to execution may levy the pounda^f, fees and ex- 
penses of execution, over and above the sum re- 
covered. 

14. Every writ of execution for the recovery of 
money shall be indorsed with a direction to the 
sheriff or other officer or person to whom the writ 
is directed, to levy the money really due and payable 
and sought to be recovered under the judgment, 
stating the amount, and also to levy interest thereon, 
if sought to be recovered, at the rate of 41, per cent, 
per annum from the time when the judgment was 
entered up, provided that in cases where wiere is an 
agreement between the parties that more than 41. per 
cent, interest shall be secured by the judgment, then 
the indorsement may be accordingly to levy the 
amount of interest so agreed. 

16. Every person to whom any sum of money or 
any costs shall be payable under a judgment, shall, 
immediately after the time when the judgment was 
duly entered, be entitled to sue out one or more writ 
or writs of fieri facias or one or more writ or writs of 
Elegit elegit to enforce payment thereof, subject neverthe- 

less as follows : 

(a.) If the judgment is for payment within a period 
therein mentioned, no such writ as aforesaid 
shall be issued until after the expiration of 
such period. 

(6.) The Court or judge at the time of giving judg- 
ment, or the Court or a judge afterwards, 
may give leave to issue execution before, or 
may stay execution until any time after the 
expiration of the periods hereinbefore pre- 
scribed. 

16. A writ of execution if unexecuted shall remain 
in force for one year only from its issue, unless re- 
newed in the manner hereinafter provided ; but such 
writ may, at any time before its expiration, by leave 
of the Court or a judge, be renewed, by the party 
issuing it, for one year from the date of such renewal. 



stay of exe- 
cutl«»n. 
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See p. 234. 
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and so on from time to time during the continuance 
of the renewed writ, either by being marked with a 
seal of the Court bearing the date of the day, month, 
and year of such renewal, or by such party giving a 
written notice of renewal to the sheriff, signed by 
the party or his attorney, and bearing the like seal of 
the Court ; and a writ of execution so renewed shall 
have effect, and be entitled to priority, according to 
the time of the original delivery thereof. 

17. The production of a writ of execution, or of Evidence of 
the notice of renewing the same, purporting to be J^enewai. 
marked with such seal as in the last preceding rule 
mentioned, showing the same to have been renewed, 

shall be sufficient evidence of its having been so 
renewed. 

18. As between the original parties to a judgment, Time for 
execution may issue at any time within six years execution, 
from the recovery of the judgment. 

19. Where six years have elapsed since the judg- Execution 
ment, or any change has taken place by death or ^er^ix 
otherwise in the parties entitled or liable to execu- years from 
tion, the party alleging himself to be entitled to judgment. 
execution may apply to the Court or a judge for leave 

to issue execution accordingly. And such Court or 
judge may, if satisfied that the party so applying is 
entitled to issue execution, make an order to that 
effect, or may order that any issue or question neces- 
sary to determine the rights of the parties, shall be 
tried in any of the ways in which any question in an 
action may be tried. And in either case such Court 
or judge may impose such terms, as to costs or other- 
wise, as shall seem just 

20. Every order of the Court or a judge, whether Enforce- 
in an action, cause or matter, may be enforced in the SJder.^^ 
same manner as a judgment to the same effect. 

21. In cases other than those mentioned in Rule 18 Execution 
any person not being a party in an action, who against 
obtains any order or in whose favour any order is other than 
made, shall be entitled to enforce ob» alienee to such ^^^to 
order by the same process as if he were a party to Judgment, 
the action ; and any person not being a party in an 
action, against whom obedience to any judgment or 

order may be enforced, shall be liable to the same 
process for enforcing obedience to such judgment or 
order as if he were a party to the action. 

22. No proceeding by auditA querela shall here- Audita 
after be used ; but any party against whom judgment ^^^^ • 
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has been given may apply to the Court or a judge for 
a stay of execution or other relief against such judg- 
ment, upon the ground of fact« which have arisen 
too late to be pleaded ; and the Court or judge may 
^ve such rehef and upon such terms as may be 
just. 
Savings. 23. Nothing in any of the rules of this Order shall 

take away or curtail any right heretofore existing 
to enforce or give eflfect to any judgment or order 
in any manner or against any person or property 
whatsoever. 
Order of 24. Nothiuff in this Order shall affect the order in 

^ which writs of execution may be issued. 



ORDER XLIII. 

Writs of Fieri Facias and Elegit. 

p^»^*™ 1. Writs of fieri facias and of elegit shall have the 
elegit un*** Same force and effect as the like writs have here- 
afifected. tofore had, and shall be executed in the same man- 
ner in which the like writs have heretofore been 
executed. 
Writs In aid 2. Writs of venditioni exponas, distringas nuper 
elegit.*^ *^ vicecomitem, fieri facias de bonis ecclesiasticis, se- 
questrari facias de bonis ecclesiasticis, and all other 
writs in aid of a writ of fieri facias or of elegit, may 
be issued and executed in the same cases and in the 
same maimer as heretofore. 



ORDER XLIV. 

Attachment. 

Attach- 1. A writ of attachment shall have the same effect 

^^^^' as a writ of attachment issued out of the Court of 

Chancery has heretofore had. 
?^T^.j 2. No writ of attachment shall be issued without 

the leave of the Court or a judge, to be applied for 

on notice to the party against whom the attachment 

is to be issued. 



required. 



ORDER XLV. 

Attachment of Debts. 

Order for 1. Where a judgment is for the recovery bj or 

oral exami- payment to any person of money, the party entitled 
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to enforce it may apply to the Court or a judge for ?*!^°'+ 
an order that the ju^ment debtx)r be orally ex- debtw^M to 
amined as to whether any and what debts are owing debts due to 
to him, before an officer of the Court, or such other ^"°^* 
person as the Court or judge shall appoint ; and the 
Court or judge may make an order for the examina- 
tion of such judgment debtor, and for the production 
of any books or documents. 

2. The Court or a judge may, upon the ex parte Order for 
application of such judgment creditor, either before of^bS^e 
or after such oral examination, and upon affidavit by to judgment 
himself or his solicitor stating that judgment has debtor, 
been recovered, and that it is still unsatisfied, and to 

what amount, and that any other person is indebted 
to the judgment debtor, and is within the jurisdic- 
tion, order that all debts owing or accruine from such 
third person (hereinafter called the gamisnee) to the 
judgment debtor shall be attached to answer the 
judgment debt ; and by the same or any subsequent 
order it may be ordered that the garnishee shall 
appear before the Court or a judge or an officer of the 
Cfourt as such Court or judge shall appoint, to show 
cause why he should not pay the judgment creditor 
the debt due from him to the judgment debtor, or so 
much thereof as may be sufficient to satisfy the 
judgment debt. 

3. Service of an order that debts due or accruing Order for 
to the judgment debtor shall be attached, or notice toMST*"** 
thereof to the garnishee, in such manner as the debts. 
Court or judge ^all direct shall bind such debts in 

his hands. 

4. If the garnishee does not forthwith pay into lasue ot 
court the amount due from him to the judgment on «ff?**° 
debtor, or an amount equal to the judgment debt, nisEee. 
and does not dispute the debt due or claimed to be 

due from him to the judgment debtor, or if he does 
not appear upon summons, then the Court or judge 
may oixler execution to issue, and it may issue ac- 
cordingly, without any previous writ or process, to 
levy the amount due n*om such gamisnee, or so 
much thereof as may \ye sufficient to satisfy the 
judgment debt. 

5. If the garnishee disputes his liability, the Determioa- 
Court or judge, instead of making an order that ^^«^J 
execution shafl issue, may order that anjr issue or where di»- 
question necessary for determiolng his Lability be puted. 
laied or determined in any manner in which any 
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• 

ispue or ouestion in an action may be tried or 
determinea. 
JfJ®" o' 6. Whenever in proceedings to obtain an attach- 

on de^'**" ment i»f debts it is suggested by the garnishee that 
Kriiighttobe the debt sought to be attached belongs to some 
Httached. third (>er8on, or that any third person has a lien or 
charge upon it, the Court or juage may order such 
third person to appear, and state the nature and 
particulars of his claim upon such debt. 
J^idgeinay 7, After hearing the allegations of such third 
tkLrd pe™ ° person under such order, and of any other person 
M»n. whom by the same or any subsequent order the 

Court or judge may order to appear, or in case of 
such third person not appearing when ordered, the 
Court or judge may order execution to issue to levy 
the amount due from such garnishee, or any issue 
or question to be tried or determined according to 
the preceding rules of this order, and may bar the 
claim of such third person, or make such other 
order as such Court or judge shall think fit, iipon 
such terms, in all cases, with respect to the lien or 
charge (if any) of such third person, and to costs, 
as the Court or judge shall think just and reason- 
able. 
Garnishoe 8. Payment made by or execution levied upon the 
discharged, ganiishee under any such proceeding as aforesaid 
shall be a valid discharge to him as against the 
judgment debtor, to the amount paid or levied, 
although such proceeding may be set aside, or the 
judgment reversed. 
Debt attach- 9. There shall be kept by the proper officer a 
ment book. ^^-^^ attachment book, and in such book entries 
shall be meide of the attachment and proceedings 
thereon, with names, dates, and statements of the 
amount recovered, and otherwise ; and copies of 
any entries made therein may be taken by any per- 
son upon application to the proper officer. 
Costs. 10. The costs of any application for an attach- 

ment of debts, and of any proceedings arising from 
or incidental to such application, shall be in the dis- 
cretion of the Court or a judge. 



ORDER XLVI. 

Charging of Stock or Shares and Distringas. 

Order 1. An order charging stock or shares may be made 

st^?^°* by any divisional Court or by any judge, and the 
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proceedings for obtaining sncb order shall be such as 
are directed, and the effect shall be such as is pro- 
vided by 1 <fc 2 Vict, c 110, ss. 14 and 15, and 3 & 4 
Vict. c. 82, 8. 1. 

2. Any person claiming to be interested in any Diatringaa. 
stock transferable at the Bank of England standing 
in the name of any other person may sue out a 
writ of distringas pursuant to the statute 6 Vict. 
c. 8,* as heretofore. Such writ to be issued out of 
any office of the High Ci)urt in London, where writs 
of summons are issued. 



ORDER XLVII. 
Writ op Sbqubstration. 

Where any person is by any judgment directed to Writ of 
pay money into Court or to do any other act in a f?**"^®*^ 
limited time, and after due service of such judgment o^Suence of 
refuses or neglects to obey the same according to order of 
the exigency thereof, the person prosecuting such ^<^"'^- 
judgment shall, at the expiration of the time limited 
lor the performance thereof, be entitled, without 
obtaining any 9rder for that purpose, to issue a writ 
of sequestration against the estate and effects of 
such disobedient person. Such writ of sequestra- 
tion shall have the same effect as a writ of seques- 
tration in Chancery has heretofore had, and the 
proceeds of such sequestration may be dealt with in 
the same manner as the proceeds of writs of seques- 
tration have heretofore been dealt with by the Court 
of Chancery. 



ORDER XLVIIL 
Writ of Possbssion. 

1. A judgment that a party do recover possession wrft of 
of any land may be enforced by writ of possession f poflsearion 
iu manner heretofore used in actions of ejectment in ''^^"^• 
the Superior Courts of Common Law. 

2. Where by any judgment any person therein On filing 
named is directed to deliver up possession of any affidavit, 
lands to some other person, the person prosecuting 

* This appears to be a clerical error for 5 Vict. c. 6. 
t A writ of assistance will not now be allowed for 1 

this purpose {Hall v. HaU, 47 L. J. Ch. 680). 
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Buch judgment shall, without any order for that 
purpose, be entitled to sue out a writ of possession 
on filing an affidavit showing due service of such 
judgment and that the same has not been obeyed. 



ORDER XLIX 

Writ op Dkuvbey. 

Spedflc A writ for delivery of any property other than 

chauSs.**' ^^^ ^^ money may be issued and enforced in the 

manner heretofore in use in actions of detinue in the 

Superior Courts of Common Law. 



ORDER L. 
Change of Parties by Death, &c. 

Action not 1. An action shall not become abated by reason 
d^^*&c^ of the marriage, death, or bankruptcy of any of 
the parties, if the cause of action survive or con- 
tinue, and shall not become defective by the 
assignment, creation, or devolution of any estate or 
title pendente lite. 
Subetitu- 2. In case of the marriage, death or bankruptcy, 

cCTao?in"£- °^ devolution of estate by operation of law, of^any 
terest. party to an action, the Court or a judge may, if it 

be deemed necessary for the complete settlement of 
all the questions involved in the action, order that 
the husband, personal representative, trustee, or 
other successor in interest, if any, of such party be 
made a party to the action, or be served with notice 
thereof m such manner and form as hereinafter pre- 
scribed, and on such terms as the Court or judge 
shall think just, and shall make such order for the 
disposal of the action as may be just. 
Continuance 3. In case of an assignment, creation, ot devolu- 
of action. ^Jq^ Qf ^j^j estate or title pendente lite, the 
action may be continued by or against the person 
to or upon whom such estate or title has come or 
devolved. 
Addition of 4. Where by reason of marriage, death or bank- 
new party, ruptcy, or any other event occurring after the com- 
mencement of an action, and causing a change or 
transmission of interest or liability, or by reason of 
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any person interested coming into existence after 
the commencement of the action, it becomes neces- 
sary or desirable that any person not akeady a 
party to the action should be made a party thereto, 
or tiiat any person already a party thereto should 
be made a party thereto in another capacity, an 
order that the proceedings in the action shsdl be 
carried on between the continuing parties to the 
action, and such new party or parties, may be ob- 
tained ex parte on application to the Court or a Ex parte 
judge, upon an allegation of such change, or trans- order, 
mission of interest or liability, or of such person 
interested having come into existence. 

5. An order so obtained shall, unless the Court or Service of 
judge shall otherwise direct, be served upon the °^®^* 
continuing party or parties to the action or their 
solicitors, and also upon each such new party, unless 

the person making the' application be himself the 
only new party, and the order shall from the time 
of such service, subject nevertheless to the next two 
foUowing rules, be binding on the persons served 
therewith, and every person served therewith who 
is not already a party to the action shall be bound 
to enter an appearance thereto within the same time 
and in the same manner as if he had been served 
with a writ of summons. 

6. Where any person who is under no disability Varying of 
or under no disability other than coverture, or ^J]^^-^ 
being under any disability other than coverture, ad litem, 
but having a guardian ad utem in the action, shall 

be served witn such order, such person may apply 
to the Court or a judge to discharge or vary such . 
order at any time within twelve days from the ser- 
vice thereof. 

7. Where any person being under any disability By person 
other than coverture, and not naving had a guardian 2^?^.^^ 
ad litem appointed in the action, is served with any without 
such order, such person may apply to the Court or a guardian, 
judge to dischai^e or vary such order at any time 
within twelve days from the appointment of a 
guardian or guardians ad litem for such party, and 

until such period of twelve days shall have expired 
such order shall have no force or effect as against 
such last-mentioned person. 
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ORDER LI. 



Transfer by 

Lord 

Chancellor. 



Transfer of 
cause for 
trial only. 



Transfer of 
action at 
any sta^. 



Transfer 
where wind* 
ing-up or 
admiuistra- 
tion action. 



Traksfers and Consolidation. 

1. Any action or actions may be transferred from 
one division to another of the High Court or from 
one judge to another of the Chancery Divi»iion by 
an order of the Lord Chancellor, provided that no 
transfer shall be made from or to any division with- 
out the consent of the President of the Division. 

1a. In the Chancery Division a transfer of a cause 
from one judge to another may, by the same or a 
separate order, be ordered to be made, or to be 
deemed to have been made for the purpose ouly of 
trial or of hearing, and in such case the original and 
any further hearing shall take place before the judge 
to whom the cause shall be so tmnsferred ; but ail 
other proceedings therein, whether before or after 
the hearing or trial of the cause, shall be taken and 
prosecuted in the same manner as if such cause had 
not been transferred from the judge to whom it was 
assigned at the time of transfer, and as if such judge 
had made the decree or judgment, if any, made 
therein, unless the judge to whom the cause is trans- 
ferred shall direct that any further proceedings 
therein, before or after the hearing or trial thereof, 
shall be taken or prosecuted before himself, or before 
an official or special referee. 

2. Any action may, at any stage, be transferred 
from one division to another by an order made by 
the Court or any judge of the division * to which 
the action is assigned : provided that no such 
transfer shall be made without the consent of the 
President of the division to which the action is pro- 
posed to be transferred. 

2a. When an order has been made by any judge 
of the Chancery Division for the winding-up of any 
company under the Companies Acts, 1862 and 1869, 
or for the administration of the assets of any testator 
or intestate, the judge in whose Court such winding- 
up or administration shall be pending shall have 
power, without any further consent, to order the 
transfer to such judge of any action pending in 



* The order may be made by the judge at chambers, 
although he belong to a different division {HiUma/n v. 
Mayhew, 46 L. J. Ex. 334 j L. R. 1 Ex. D. 132). 
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any other division brought or continued by or 
againflt such company, or by or a^nst the exe- 
cutors or administrators of the testator or intestate 
whose assets are being so administered, as the case 
may be. 

3. Any action transferred to the Chancery Divi- in Chancery 
sion or the Probate Division, shall, by the order pi^i^^ 
directing the transfer, be directed to be assigned to transfer to 
one of tbe judges of such division to be named in i^^- 
the order. 

4. Actions in any division or divisions may be Consolida- 
oonsolidated by order of the Court or a judge in the ^^?on^ 
manner heretofore in use in the Superior Courts of 
Common Law. 



OEDER LII. 

Interlocutory Orders as to Mandamus Injunc- 
tions OR Interim Preservation of Property, &c. 

1. When by any contract a prim^ facie case of ^°*^J^ . 
liability is established, and there is alleged as matter g^jec^ 
of defence a right to be relieved wholly or partially matter of 
from such liability, the Court or a judge may make litigation. 
an order for the preservation or interim custody of 

the subject-matter of the litigation, or may order 
that tbe amount in dispute be brought into court or 
otherwise secured. 

2. It shall be lawful for the Court or a judge, on Sale of 
the appUcation of any party to any action, to make i^^^^^* 
any order for the sale, by any person or persons 

named in such order, and in such manner, and on 
such terms as to the Court or judge may seem 
desirable^ of any goods, wares, or merchandise 
which may be of a perishable nature or likely to 
injure from keeping, or which for any other just 
and sufficient reason it may be desirable to have 
sold at once. 

3. It shall be lawful for the Court or a judge. Detention 
upon the application of any part^ to an action, and ^oif oF^pro- 
upon such terms as may seem just, to make any porty. 
Older for the detention, preservation, or inspection 

of any property being the subject of such action, 
and for all or any of the purposes aforesaid to 
authorize any person or persons to enter upon or 
into any land or building in the possession of any 
party to such action, and for all or any of the pur- 
poses aforesaid to authorize any samples to be taken, Samples. 
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Time for 
application 
under 
Rule 1. 



Claim of 
Uen. 



or any observation to be made or experiment to be 
tried, which may seem necenaary or expedient for 
the purpose of obtaining full information or evidence. 

4. An application for an order under sect. 25, 
sub-sect 8 of the act, or under rules 2 or 3 of this 
order, may be made to the Court or a judge by any 
party. If the application be by the plaintiff for an 
order under the said sub-sect. 8 it may be made 
either ex parte or with notice, and if for an order 
under the said Rules 2 or 3 of this order it may be 
made after notice to the defendant at any time 
after the issue of the writ of summons ; and if it 
be by any other party, then on notice to the plain- 
tiff, and at any time after appearance by the party 
TOftViTig the application. 

6. An apphcation for an order imder Rule 1 may 
be made by the plaintiff at any time after his 
right thereto appears from the pleadings ; or, if 
there be no pleadings, is made to appear by affidavit 
or otherwise to the satisfaction of the Court or a judge. 

6. Where an action is brought to recover, or a 
defendant in his statement of defence seeks by way 
of counter-claim to recover specific property other 
than land, and the party from whom such recovery 
is sought does not dispute the title of the party 
seeking to recover the same, but claims to retain 
the property by virtue of a lien or otherwise as 
security for any sum of money, the Court or a 
judge may, at any time after such last-mentioned 
claim appears from the pleadings, or, if there be no 
pleadings, by affidavit or otherwise to the satisfac- 
tion of such Court or judge, order that the party 
claiming to recover the property be at liberty to 
pay into Court, to abide tne event of the action, the 
amount of money in respect of which the lien or 
security is claimed, and such further sum (if any) 
for interest and costs as such Court or judge may 
direct, and that upon such payment into Court 
being made, the property claimed be given up to 
the party claiming it. 

6a. Whenever the trusts of any will or settlement 
are being administered, and a sale is ordered of any 
property vested in the trustees of such will or settle- 
ment upon trust for sale or with power of sale by 
such trustees, the conduct of such sale shall be given 
to such trustees unless the judge shall otherwise 
direct. 
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ORDER LIII. 
Motions and other Applications. 

1. Where by these roles any application is antho- All appUca- 
rized to be made to the Court or a judce in an tionBtobo 

. . 1 T x* •!• J J. J* • • 1 l>y motion. 

action, snch application, if made to a divisional ' 
Court or to a judge in Court, shall be made by 
motion. 

2. No rule or order to show cause shall be granted Orden to 
in any action, except in the cases in which an appli- **^®^ ooom. 
cation for such rule or order is expressly authorized 

by these rules. 

3. Except where by the practice existing at the Notice of 
time of the passing of the said act any order or rule SSS« ^ 
has heretofore been made ex parte absolute in the affected, 
first instance, and except where by these rules it is 
otherwise provided, and except where the motion is 

for a rule to show cause only, no motion shall be 
made without previous notice to the parties affected 
thereby. Bat the Court or judge, if satisfied that 
the delay caused by proceeding in the ordinary way 
would or might entail irreparable or serious mis- 
chief, may make any order ex parte upon such 
terms as to costs or otherwise, and subject to such 
undertaking, if any, as the Court or judge may 
think just ; and any party affected by such order 
may move to set it aside. 

4. Unless the Court or judge give special leave to Time be- 
the contrary, there must be at least two clear days ^^^^ 
between the service of a notice of motion and the SwSg*" 
day named in the notice for hearing the motion.''^ 

5. If on the hearing of a motion or other appli- Conse- 
cation the Court or judge shall be of opinion tnat T]f^S^P^ 

. ,«'o r . failure to 

any person to whom notice has not been given give notice, 
ought to have or to have had such notice, the 
Court or judge may either dismiss the motion or 
application, or adjourn the heaiing thereof, in order 
that such notice may be given, upon such terms, 
if any, as the Court or judge may think fit to 
impose. 

* Where notice of motion is served, but the motion 
not made, costs will be given to the party attending to 
oppose the motion {Berry v. £xdumge Trading Co,, L. R. 
1 Q. B. D. 77)) but not where the notice of motion is void 
on the face of it {Dauhiey v. Shuttlevforth, 45 L. J. 
Ex. 177 ; L. R. 1 Ex. D. 53). 
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Adjourn- 
ment. 



Benrloeof 
notice of 
motion. 



6. The hearing of asy motioii or application may 
from time to time be adjoamed upon such terms, if 
any, as the Court or judge shall think fit. 

7. The plaintiff shaU, without any special leaye, 
be at liberty to serve any notice of motion or other 
notice, or any petition or summons, upon any defen- 
dant who, havmg been duly seryed with a writ of 
summons to appear in the action, has not appeared 
within the time limited for that purpose. 

8. The plaintiff may, by leaye oi the Court or a 
appeannoe. judge to be obtained ex parte, serve any notice of 

motion upon any defendant along with the writ of 
summons, or at any time after peryice of the writ of 
summons and before the time limited for the appear- 
ance of Buch defendant. 



Before 



ORDER LIV. 
Applications at Chambebs. 



Stimmons 1. Every application at chambers authorized by 
these rules shall be made in a summary way by 
summons. 
Juriadiction 2. In the Queen's Bench, Common Pleas and 
Qvm!^^ ^ Exchequer Divisions a master, and in the Probate, 
Bench, Ac. Divorce and Admiralty Division a registrar, may 
Divisions, transact all euch business and exercise all such 
authority and jurisdiction in respect of the same as 
under the act, or the schedule thereto, or these 
rules, may be transacted or exercised by a judge at 
chambers, except in respect of the following pro- 
ceedings and matters ; that is to say, — 



Exceptions, 
in which 
master may 
not exercise 
jurisdiction 
of judge. 



All matters relating to criminal proceedings or 

to the liberty of the subject : 
The remoyal of actions from one division or 

judge to another division or judge : 
The settlement of issues, except by consent : 
Discovery, whether of documents or otherwise, 

and inspection, except by consent : 
Appeals from district registrars : 
Interpleader other than such matters arising in 

interpleader as relate to practice only, except 

by consent : 
Prohibitions : 
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Injunctions and other orders under sub-section 
8 of section 25 of the act, or under Order 
LI I., Rules 1, 2, and 3 respectively : 
Awarding of costs, other than the costs of any 

proceeding before such master : 
Reviewing taxation of costs : 
Charging orders on stock funds, annuities, or 
share of dividends or annual produce thereof : 
Acknowledgments of married women. 
2a. The exception contained in rule 2 of Order LIV. Exceptions 
is hereby repealed so far as regards the proceedings restricted, 
hereinafter mentioned before the masters of the 
Queen's Bench, Common Pleas, and Exchequer 
Divisions, and such masters may exercise all such 
authority and jurisdiction as may be exercised by a 
j udge at chambers in respect of — 

Discovery, whether of documents or otherwise, 
and inspection, except inspection under Order 
LII., rule 3 ; 
Orders nisi for charging stock, funds, annuities, 
or share of dividends, or annual proceeds 
thereof ; 
Interpleader f except where all parties concerned 
consent to a final determination of the ques- 
tion in dispute without a jury or special case, 
and except where the sum in dispute is less 
thaa 50^, and one of the parties desires such 
a determination. In such cases the question 
shall be determined by the judge, unless the 
parties agree to refer it to the master. 
2a.* The authority and jurisdiction of the district l^^e to 
registrar or of a Master of the Queen's Bench, Com- jSSuS- " 
mon Pleas, or Exchequer Divisions shall not extend tion. 
to granting leave for service out of the Jurisdiction 
of a writ of summons or of notice oi a writ of 
summons. 

3. If any matter appears to the master proper ?®'®"J^ 
for the decision of a judge, the master may refer the ju<^|^'*^ 
same to a judge, and the judge may either dispose of 

the matter, or refer the same back to the master 
with such directions as he may think fit. 

4. Any person affected by any order or decision Appeal from 
of a master may appeal therefrom to a jud^'e at JJ^^**^ 
chambers. Such appeal shall be by summons, 

within four days after the decision complained of, 

* So numbered in duplicate. 
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or such further time as may be allowed by a judge 
or master. 

5. An appeal from a master^s decision shall be no 
stay of proceeding unless so ordered by a judge or 
master. 

6. In the Queen's Bench, Common Pleas, and 
Exchequer Divisions, every appeal to the Court from 
any decision at chambers shall be by motion, and 
shall be made within eight days after the decision 
appealed against,''^ or if no Court to which such 
appeal can be made shall sit within such eight days 
then on the first day on which any such Court may 
be sitting after the expiration of such eight days. 

OEDEE LV. 

Costs. 

1. Subject to the provisions of the act, the costs 
of and incident to all proceedings in the High Court 
shall be in the discretion of the Coart ; but nothing 
herein contained shall deprive a trustee, mortgagee, 
or other person of any ri^ht to costs out of a par- 
ticular estate or fund to which he would be entitled 
according to the rules hitherto acted upon in Courts 
of Equity ; provided that where any action or 
issue IS tried by a jury, the costs shall follow the 
event, unless upon application made at the tria],t 
for good cause shown, the judge before whom such 
action or issue is tried, or the Court, shall otherwise 
order. 

2. In any cause, or matter, in which security for 
costs is required, the security shall be of such 
amount, and be given at such time or times, and in 
such manner and form as the Court or a judge shall 
direct. 



Notices to 
be written. 



K)EDEE LVI. 

Notices and Paper, &c. 
1. All notices required by these rules shall be in 

* The last branch of this rule was added to remedy the 
effect of Crom v. SamveU, 46 L. J. Q. B. 1 ; L. R. 2 C. 
P. D. 21, where it was held that the eight days ran in the 
Long Vacation although there was no Divisional Court 
sitting. 

f An application made an hour after the trial during 
another case, held not too late. {Kynaston v. MacKindeTf 
47 L. J. Q. B. 76.) 
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writing, unless expressly authorized by a Court or 
judge to be given orally. 

2. Proceedings required to be printed sliall be J^J,^ 
printed on cream wove machine orawing foolscap ^ ' 
folio paper, 191b8. per mill ream, or thereabouts, in 

pica type leaded, with an inner margin about three- 
quarters of an inch wide, and an outer margin about 
two inches and a-half wide. 

3. Any affidavit may be sworn to either in print Affidavits. 
or in manuscript, or pwrtly in print and partly in 
manuscript. 

ORDER LVII. 
Time. 

1. Where by these rules, or by any judgment or Month to be 
order given or made after the commencement of the ^"™^* 

act, time for doing any act or taking any proceeding 
is limited by months, not expressed to be lunar 
months, such time shall be computed by calendar 
months. 

2. Where any limited time less than six days Sunday, Ac., 
from or after any date or event is appointed or ^®*®^"^*®*^ 
allowed for doing any act or taking any proceeding, 
Sunday Christmas Day, and Good Friday shall not 

be reckoned in the computation of such limited time. 

3. Where the time for doing any act or taking ^*^*y» 
any proceeding expires on a Sunday, or other day ^^ 
on which the offices are closed, and by reason 
thereof such act or proceeding cannot be done or 
taken on that day, such act or proceeding shall, so 

far as regards the time of doing or taking the same, 
be held to be duly done or taken, if done or taken 
on the day on which the offices shall next be open.* 

4. No pleadings shall be amended or delivered in Long r$g»- 
the long vacation unless directed by a Court or a ****"• 
judge. 

5. The time of the long vacation shall not be Counting 
reckoned in the computation of the times appointed ^^ij^. 
or allowed by these rules for filing, amending, or 
delivering any pleading, unless otherwise directed 

by a Court or a judge. 

* This rale applies to the time for making a motion, so 
that if the eight days for moving to rescind an order at 
ehambera expire on a Sunday, the motion may be made 
on Monday {Taylor v. Jones, 45 L. J., C. P., 110). 

Q 
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Enlarge- 6. A Oourt OF a judge shall have power to enlarge 

J^*o' or abridge the time appointed by these rtdep, or 
fixed by any order enlaiging time^ for doing any act 
or taking any proceeding, upon such terms (if any), 
as the justice of the case may require, and any sudi 
enlargement may be ordered, although the applica- 
tion for the same is not made until aJ^r the expira- 
tion of the time appointed or allowed. 
Eariy hMBr- 7. In Admiralty acticms the Court or a judge shall 
i^of Admi- have power at any stage of the proceedings in 8u<A 
SoS.*^ action, upon a motion or summons by either party, 
calling upon the other party to show cause why the 
trial of such action should not take place on an early 
day to be appointed by the Court or a judge, to 
appoint that such trial shall take place on any day 
or within any time which to the Court or judge 
shall seem fit ; and for such purpose the Court or 
judge shall have power upon such motion or sum- 
mons to dispense with the giving of notice of trial, 
or to abridge the time or times appointed by these 
rules for giving such notice, for the delivery of 
pleadings, or for doing any other act or taking any 
other proceeding in the action, upon such terms (u 
any) as the nature of the case may require. 

■ - ' - 

ORDER LVIIa. 
Divisional and other Courts. 

tS'hwmib •''■• "^^ following proceedings and matters shall 
divisional continue to be heard and determined before the 
Courts. divisional Courts ; but nothing herein contained 
shall be construed so as to take away or limit the 
power of a single judge to hear and determine any 
such proceedings or matters in any case in which he 
has heretofore had power to do so, or so as to require 
any interlocutory proceedings therein heretofore 
taken before a single judge to be taken before a 
divisional Court : 

Proceedings on the Crown side ot the Queen's 
Bench Division ; 

Appeals from Revising Barristers and proceed- 
ings relating to election petitions, parliament- 
ary and municipal ; 

Appeals under section 6 of the County Courts 
Act, 1876 ; 

Proceedings on the Revalue sid^ of the £zr 
chequer Division ; 
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Proceedings directed by any Act of Parliamenl 
to be taken before the Court and in which 
the decision of the Court is final ; 

Gases stated by the Railway Commissioners 
under the 36 & 37 Vict. c. 48 5 

Cases of habeas corpus in which a judge directs 
that a rule nisi Tor the writ or the writ be 
made returnable before a divisional Court ; 

Special cases where all parties agree that the 
same be heard before a divisional Court ; 

Appeals from Chambers in the Queen's Bench, 
Common Pleas, and Exchequer Divisions, and 
applications for new trials in the said division 
where the action has been tried with a jury. 

2. Where by sect. 17 of the Appellate Jurisdiction i^^ ^ 
Act, 1876, or by these rules any application ought ^^' ' 
to be made to, or any jurisdiction exercised by the 

J'udge before whom an action has been tried, if such 
udge shall die or cease to be a judge of the High 
Court, or if such judge shall be a judge of the Court 
of Appeal, or if for any other reason it shall be im- 
possible or inconvenient that such judge should act 
in the matter, the president of the Division to which 
the action belongs may either by a special order in 
any action or matter, or by a general order applicable 
to any class of actions or matters, nominate some 
other judge to whom such applications may be made 
and by whom such jurisdiction may be exercised. 

3. Every vacation judge shall have the same power Vacation 
and authority as heretofore. judge. 

ORDER LVIII. 
Appeals. 

1. Bills of exceptions and proceedings in error Bill of ex- 
shall be abolished. ab^UtiSi of 

2. All appeals to the Court of Appeal shall be by * *L^**^^ 
way of rehearing, and shall be brought by notice of by rSiear- 
motion in a summary way, and no petition, case, or ing. 
other formal proceeding other than such notice of 
motion shall be necessary. The appellant may by 

the notice of motion appeal from the whole or any 
part of any judgment or order, and the notice of 
motion shall state whether the whole or part only of 
such judgment or order is complained of, and in the 
latter case shall specify such part. 

3. The notice of appeal shall be served upon all Notice of 
parties directly affected by the appeal, and it shall app«a^ 

Q 2 
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C08t8. 



not be necessary to serve parties not so affected; 
but the Court of Appeal may direct notice of the 
appeal to be served on all or any parties to the 
action or other proceeding, or upon any person not 
a party, and in the meantime may postpone or 
adjourn the hearing of the appeal upon such terms 
as may seem just, and may give such judgment and 
make such order as might have been given or made 
if the persons served with such notice had been origi- 
nally parties. Any notice of appeal may be amended 
at any time as to the Court of Appeal may seem fit. 

4. Notice of appeal from any judgment, whether 
final or interlocutory, shall he a fourteen days' 
notice, and notice of appeal from any interlocutory 
order shall be a four days* notice. 

5. The Court of Appeal shall have all the powers 
and duties as to amendment and otherwise of the 
Court of First Instance, together with full discre- 
tionary power to receive further evidence upon 
questions of fact, such evidence to be either by oral 
examination in Court, by affidavit, or by deposition 
taken before an examiner or commissioner. Such 
further evidence* may be given without special 
leave upon interlocutory applications, or in any case 
as to matters which have occurred after the date of 
the decision from which the appeal is brought. Upon 
appeals from a judgment after trial or nearing of 
any cause or matter upon the merits, such further 
evidence (save as to matters subsequent as aforesaid) 
shall be admitted on special grounds only, and not 
without special leave of the Court. The Court of 
Appeal shall have power to give any judgment and 
make any order which ought to have been made, 
and to make such further or other order as the case 
may require. The powers aforesaid may be exer- 
cised by the said Court notwithstanding that the 
notice of appeal may be that part only of the deci- 
sion may be reversed or varied, and such powers 
may also be exercised in favour of all or any of the 
respondents or parties, although such respondents 
or parties may not have appealed from or com- 
plained of the decision. The Court of Appeal shall 



* Affidavits used before the Chief Clerk but not before 
the judge are " further evidence " (Jones v. Chenndl, 



47 L. J. Oh. {88;. 
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have power to make such order as to the whole o^ any 
part of the costs of the appeal as may seem just.* 

5a. If upon the hearing of an appeal from a judg- 
ment pronounced by a Judge or Court on the verdict 
or finding of a jury, or of a Judge without a jury, 
it shall appear to the Court of Appeal that a Lew 
trial ought to be ha 1, it shall be lawful for the said 
Court of Appeal, if it shall think fit, to order that 
the verdict and judgment shall be set aside, and that 
a new trial shali be had. 

6. It shall not, under any circumstances, be neces- Appeal by 
sary for a respondent to give notice of motion by respondent 
way of criss appeal, but if a respondent intends, 

upon the hearing of the appeal, to contend that the 
decision of the Court below should be varied, he 
shall, within the time specified in the next rule, or 
such time as may be prescribed by special order, 
give notice of such intention to any parties who may 
be affected by such contention. The omission to give 
such notice shall not diminish the powers conferred 
by the Act upon the Court of Appeal, but may, in the 
discretion of the Court, be ground for an adjourn- 
ment of the appeal or for a special order as to costs. 

7. Subject to any special order which may be Notice by 
made, notice by a respondent under the last pre- respondent, 
ceding rule shall in the case of any appeal from a Ti™«« 
final judgment be an eight days' notice, and in the 

case of an appeal from an interlocutory order a two 
days' notice. 

8. The party appealing from a judgment or order Entry o« 
shall produce to the proper officer of the Court of ^^^1^ 
Appeal the judgment or order or an office copy 
thereof, and shall leave with him a copy of tne 
notice of appeal to be filed, and such officer shall 
thereupon set down the appeal by entering the same 

in the proper list of appeals, and it shall come on 
to be heard according to its order in such list, 
unless the Court of Appeal or a judge thereof shall 
otherwise direct, but so as not to come into the 
paper for hearing before the day named in the 
notice of appeal. f 



• 'I'. 



Ttje successful party primit facie has his costs not- 
withsraiuUng the contrary rule which prevailed in Chan- 
cery {Ofivant v. Wright^ 45 L. J. Oh. 1). 

t The appeal mu>t be entered before the day named in 
the notice of motion {Be National Funds Insurance Oo.^ 
4d L. J. Ch. 183). 
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notes. 
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9. The time for appealing from any order or 
decision made or given in the matter of the winding- 
up of a company under the provisions of the Com- 
panies' Act, 1862, or any act amending the same, 
or any order or decision made in the matter of any 
bankruptcy, or in any other matter not being an 
action, shall be the same as the time limited for 
appeal from an interlocutory order under Bule 15. 

10. Where an ex parte application has been re- 
fused by the Court below, an application for a 
similar purpose may be made to the Court of 
Appeal ex parte within four days from the date of 
sucn refusal, or within such enlarged time as a 
judge of the Court below or of the Appeal Court 
may allow. 

11. When any question of fact is involved in an 
appeal, the evidence taken in the Court below bear- 
ing on such question shall, subject to any special 
order,'^ be brought before the Court of Appeal aa 
follows : 

(a) As to any evidence taken by aflfidavit, by the 

production of printed copies of such of the 
affidavits as have been printed, and office 
copies of such of them as have not been 
printed. 

(b) As to any evidence given orally, by the pro-^ 

duction of a copy of the judge's notes, or 
such other materials as the Court may 
deem expedient, 

12. Where evidence has not been printed in the 
Court below, the Court below or a judge thereof, 
or the Court of Appeal or a judge thereof, may order 
the whole or any part thereof to be printed for the 
purpose of the appeal. Any party printing evidence 
for the purpose of an appeal without such order 
shall bear the costs thereof, unless the Court of 
Appeal or a judge thereof shall otherwise order. 

13. If, upon the hearing of an appeal, a question, 
arise as to the ruling or direction of the judge to a 
jury or assessors, the Court shall have regard to 



* An order may be made dispensing with office copies, 
of affidavits and requirmg an officer to attend with the 
originals on the ground of expense (Sickles y. Norris, 45 
L. J., C. P. 148). 
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verified notes or other evidence, and to such other 
materials as the Court may deem expedient. 

14. No interlocutory order or rule from which intericwi- 
there has been no appeal shall operate so as to bar no'bar! ^^ 
or prejudice the Court of Appeal from giving such 
decision upon the appeal as may seem just. 

15. No appeal from any interlocutory order shall, ''^°^® ^^^ 
except by special leave of the Court of Appeal, be *pp®* * 
brought after the expiration of twenty-one days, and 

no other appeal shall, except by such leave, be 
brought after the expiration of one year.* The 
said respective periods shall be calculated from the 
time at which the judgment or order is signed, 
entered, or otherwise perfected, or in the case oi the 
refusal of an application, from the date of such re- 
fusal. Such deposit or other security for the costs 
to be occasioned by any appeal shall be made or 
given as may be directed under special circumstances 
by the Court of Appeal. 

16. An appeal shall not operate as a stay of execu- Appeal no 
tion or of proceedings under the decision appealed ^*ordered* 
from, except so far as the Court appealed from, or 

anv judge thereof, or the Court of Appeal, may so 
order ; and no intermediate act or proceeding shall 
be invalidated, except so far as the Court appealed 
from roay direct. 

17. Wherever Under these rules an application Applloatioii, 
may be made either to the Court below or to the iJ^in'fi^ 
Court of Appeal, or to a judge of the Court below in8tano#» 
or of the Court of Appeal, it shall be made in the 

first instance to the Court or judge below. 

18. Every application to a juoge of the Court of 
Appeal shall be by motion, and the provisions of 
Order LIII. shall apply thereto. 

19. Every judge of the High Court of Justice for Appeals 
the time being shall be a judge to hear and deter- i^f^or 
mine appeals from interior Courts under section 45 Courts. 
of the Supreme Court of Judicature Act, 1873. AH 

such appeals (except Admiralty appetds from in-r 
ferior Courts which until further orders shall be 
assigned as heretofore to the present judge of the- 
Admiralty Court) shall be entered in one list hj the 
officers of the Crown office of the Queen's Bench- 

* Applications to extend time to appettl after time has 
expired must be by notice {Evennet v. Laurence^ 46 L. J. 
Ch. 119). 
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Division ; and shall be heard by such divi>»ional 
Court of the Queen's Bench, Common Pleas, or Ex- 
chequer Division as the presidents of those Divisions 
shall fn>m time to time airect. 

Nothing in this order shall affect the validity of 
any rule or regulation heretofore issued with re- 
ference to such appeals by the divisional Court 
formed under the said section. 



ORDER LIX. 
Effect of Non-Compliance. 

Non-com- Nou compliance with any of these rules shall not 

SwSuStaT ^"^®'* ^^'^ proceedings iu any action void unless the 
only. Court or a judge snail so direct, but such pro- 

ceedings may be set aside either wholly or in pait as 
irregular, or amended, or otherwise dealt with in 
such manner and upon such terms as the Court or 
judge shall think fit. 



ORDER LX. 
Officers. 

Officers 1. All otficers who at the time of the commence- 

fr"*^r"^ ment of the said act shall be attached to the Court 
toStvi- ^ of Chancery shall be attached to the Chancery 
lions. Division of the said High Court ; and all officers 

who at the time of the commencement of the said 
act shall be attached to the Court of Queen's £ebrh 
shall be attached to the Queen's Bench Division of 
the said High Court ; and all officera who at the 
time of the commencement of the said act shall be 
attached to the Court of Common Pleas shall be 
attached to the Common Pleas Division of the said 
High Court ; and all officers who at the time of the 
commencement of the said act shall be attached to 
the Court of Exchequer shall be attached to the 
Exchequer Division of the said High Court ; and all 
officers who at the time of the commencement of the 
said act shall be attached to the Court of Probate, 
the Court of Divorce, and the Court of Admiralty 
respectively, shall be attached to the Probate, 
Divorce, and Admiralty Division of the said High 
Court. 
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2. Ofl&cers attached to an^ division shall follow J>*c«" *<* 
the appeals from the same division, and shall perform a^Ss. 
in the Court of Appeal analogous duties in reference 
to such appeals as the registrars and officers of the 
Court of Chancery usuhUj performed as to re- 
hearings in the Court of Appeal in Chancery, and as 
the masters and officers of the Courts of Queen's 
Bench. Common Pleas, and Exchequer respectively 
performed as to appeals heard by the Court of Ex- 
chequer Chamber. 



ORDER LXL 
Sittings and Vacations. 

1. The sittings of the Court of Appeal and the Number and 
sittings in London and Middlesex of the High Court t}^°' *'^" 
of Justice shall be four in every year, viz., the 
Michaelmas sittings, the Hilary sittings, the Easter 
sittings, and the Trinity sittings. 

The Michalmas sittings shall commence on the ^chaelmaa, 
2nd of November, and terminate on the 2lst BastOT^and 
December ; the Hilary sittings shall commence on Trinity 
the 11th of January, and terminate on the Wed- ^**"*8«- 
nesday before Easter ; the Easter sittings shall com- 
mence on the Tuesday after Easter week, and ter- 
minate on the Friday before Whitsunday. 

The Trinity sittings shall commence on the Tues- 
day after Whitsun week and terminate on the 8th 
of August. 

2. The vacations to be observed in the several Vacations. 
courts and offices of the Supreme Court shall be four 

in every year, viz., the Long vacation, the Christmas 
vacation, the Easter vacation, and the Whitsun 
vacation. 

The Long vacation shall commence on the 10th of 
August, and terminate on the 24th of October. The 
Christmas vacation shall commence on the 24th of 
December, and terminate on the 6th of January. 

The Easter vacation shall commence on Good 
Friday, and terminate on Easter Tuesday, and the 
Whitsun vacation shall commence on the Saturday 
before Whitsunday, and shall terminate on the 
Tuesday after Whitsunday. 

3. The days of the commencement and termination 

Q 3 
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of each sitting and yacation shall be included in 
such sitting and vacation respectively. 

4. The several offices «f the Supreme Court shall 
be open on every day of the year, except Sundays^ 
Gk)od Friday, Monday and Tuesday in Easter week, 
Whit Monday, Christmas Day, and the next following 
working day, and all days appointed by proclamation 
to be observed as days of general fast, humiliation^ 
or thanksgiving. 

4a. The offices of each district registrar of the 
High Court of Justice shall be open on every day 
and hour in the year on which the offices of the 
registrar of the County Couii; of the place in which 
the district registry is situate are required to be 
kept open. 

4a*. The offices of the Supreme Court (including 
the judges* chambers) shall close on Saturdays at 
two o'clock 

4b. The official referees shall sit at least from 
10 A.M. to 4 P.M. on every day during the Michael- 
mas, Hilary, Easter, and Trinity sittings of the 
High Court of Justice, except on Saturdays, during 
such sittings^ when they shall sit, at least, from 10 a.m. 
to 2 P.M. ; but nothing in this rule shall prevent their 
sitting on any other days. 

5. Two of the judges of the High Court shall be 
selected at the commencement of each Long vacation 
for the heariug in London or Middlesex during vaca- 
tion of all such applications as may require to be 
immediately or promptly heard. Such two judges 
shall act as vacation judges for one year from their 
appointment. In the absence of arrangement between 
the judges, the two vacation judges shall be the two 
judges last appointed (whether^ as judges of the said 
High Court or of any Court whose jurisdiction is by 
the said act transferred to the said High Court) who 
have not already served as vacation judges of any 
such Court, and if there shall not be two judges for 
the time beins? of the said High Court who shall not 
have 80 served, then the two vacation judges shall be 
the judge (if any) who has not so serv^ and the 
senior judge or judges who has or have so served 
once only according to seniority of appointment, 
whether in the said High Court or such other Court 
as aforesaid. The Lord Chancellor shall net be liable 
to serve as a vacation judge. 

* So numbered in duplicate. 
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6. The vacation judges may &it either separately Sittings of 
or together as a divisional Court as occasion shall 7^^^** 
require, and may hear and dispose of all actions, ^"*^^' 
matters, and other husinesa to whichever division 

the same may be assigned. No order made- by a 
vacation judge shall be reversed or varied except by 
a divisional Court or the Court of Appeal, or a judge 
thereof, or the judge who made the order. Any other 
judge of the High Court may sit in vacation for any 
vacation judge. 

7. The vacation judges of the High Court may Vacation 
dispose of all actions, matters, and other business of |^t irany^ 
an urgent nature during any interval between the time. 
sittings of any division of the High Court to which 

such business may be assigned, although such in- 
terval may not be called or known as a vacation. 



ORDER LXII. 

Exceptions pkom the Rules. 

Nothing in these rules shall affect the practice or Practice un- 
procedure in any of the following causes or Jj^ies*^^ ^^ 
matters : 

Criminal proceedings : 

Proceedings on the Crown side of the Queen's 

Bench Division : 
Proceedings on the Revenue side of the Exchequer 

Division : 
Proceedings for Divorce or other Matrimonial 

Causes : 



ORDER LXIIL 
Interpretation of Terms. 

The provisions of the 100th section of the act shall interpreta- 
apply to these rules, **^°- 

In the construction of these rules, unless there is 
anything in the subject or context repugnant thereto, 
the several words hereinafter mentioned or referred 1 

to shall have or include the meanings following : — 

" Person " shall include a body corporate or 
politic : « 

" Probate actions " shall include actions and other ^ 

matters relating to the grant or recall of probate 



oAoor. 
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or of letters of administration other than common 
form business : 
'^ Proper officer " shaU, unless and until any mle 
to the contrary is made, mean an officer to be 
ascertained as follows : — 

(a) Where any duty to be discharged under 
the act or these rules is a duty which has here- 
tofore been discharged by any officer, such 
officer shall continue to be the proper officer to 
discharge the same : 

(6) Where any new duty is under the act or 
these rules to be dischargc^l, the proper officer to 
discharge the same shall be such omcer, having 
previously discharged analogous duties, as may 
nom time to time be direct^ to dischai^e the 
same ; in the case of an officer of the Supreme 
Court, or the High Court of Justice, or the 
Court of Appeal, not attached to any division, 
by the Lord Chancellor ; and in the case of an 
officer attached to any division, by the president 
of the division ; and in the case of an officer 
attached to any judge, by such judge : 
•* The Act.^ « The act " and " the said act " shall respectively 

mean the Supreme Court of Judicature Act, 
1873, as amended by this Act. 
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ABATEMENT, 
plea in, 70, 71 

abolition of pleas in, 73, 280 
of action, none, if right survive, 1 23, 328 

ACCOUNT, 

action of, 32 

indorsement for, 55, 253 

summary order for, 55, 271 

taking of, assigned to Chancery Division, 51 

ACTION, 

definition of, 1, 249 

forms of, at common law, 25, 27 

real, 27 

mixed, 27 

personal, 26 

ex delicto, 29 

ex contractu, 29, 31 

of mandamus, 32 

Chancery, 34 

Probate, 35 

Admiralty, 35 

by and against an infant, 40, 272 

by and against a married woman, 40, 41, 272 

by and against a lunatic, 42, 278 

joinder of, 42, 43, 276 

notice of, 44 

consolidation o^, 116, 332 

to be assigned to Chancery Division, 51 

to be assigned to other Divisions, 52 

ADDRESS FOR SERVICE, 
on writ, 49, 253, 254 
on memorandum of appearance, 60, 265 
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ADJOURNMENT, 
of trial, 143, 809 

ADMINISTRATION ACTION, 
nature of, 34 
assigned to Chancery Division, 51 

ADMIRALTY ACTION IN REM, 
affidavit before warrant in, 58, 256 
service of summons and warrant in, 58, 59, 261 
intervention in, 62, 266 
to be assigned to Probate, &c, Division, 52, 255 

ADMIRALTY, COURT OF, 

consolidated in Supreme Court, 2 
origin and jurisdiction of, 1 1 
actions derived from, 35 

ADMISSION, 

of documents, 136, 301 
of fact^, 77, 287, 301 

AFFIDAVIT, 

definition of, 88 

evidence by, 87 

consent to take evidence by, 87, 313, 314 

title of, 88 

description of deponent in, 88 

contents of, 88, 313 

jurat of, 89 

before whom sworn, 89 

fiUng, by plaintiff, 90, 314 

filing, by defendant, 90, 314 

in reply, 90, 92, 314 

cross-examining on, 90, 314 

in interlocutory matters, 91, 313 

of documents, 100, 299 

in answer to interrogatories, 98, 296 

AMENDMENT, 

of parties, 39, 271 
of pleadings, 82, 290 
at trial, 143 

ANNUITY, 

action of, 32 

APPEAL, 

court of, 13, 14, 15 
from master, &c., to judge, 96j 395 
from judge to Divisional Court, 96, 386 
to Court of Appeal, 220, 888 
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APPEAL. — corUinued. 

takes place of error and appeal, 220, 221,. 388 

in former Courts of Common Law, 220 

in Chancery, 221, 222 

under Judicature Acts, 223, 388 

in what cases allowed, 222 

time for appeal, 222, 223, 341 

notice of appeal, 223 , 338 

cross appeal, 223, 339 

entry of, 223, 340 

on ex parte application, 223, 340 

hearing of, 228, 224 

evidence on, 223, 340 

costs of, 224, 339 

APPEARANCE, 
meaning of, 59 
how entered, 59, 264 
memorandum of, 59, 60, 264 
form of memorandum of, 228 
by landlord in ejectment, 60, 266 
time for, 62 
by person not named in writ, 62, 266 

ARBITRATION, 

remitting actions to, 104, 105, 106 
referring actions to, at trial, 147 

ARRAY, 

challenging, 139 

ARREST, 

of absconding defendants, 110, 115 

ARREST OF JUDGMENT, 

motion in, 156 

ASSESSORS, 

trial with, 126, 127, 310 

ARTICLED CLERKS, 

service as, for admission as solicitor, 21 

ASSIZES, 

origin of name, 134 
trial at the, 133, 134 

ASSUMPSIT, 
action of, 32 

ATTACHMENT, 

writ of, 184, 324 

of debts, 215, 216, 324, 326 
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ATTAINT. 

writ of, 168, 159 

ATTORNEY, 

now called BoUcitor, 21, 22 
See Solicitor. 

AUDITA QUERELA, 

disused, 84, 823 

AULA REGIS, 
origin of, 2 
jurisdiction of, 3 
disintegration of, 3, 5 
compared with Supreme Court, 12 

BAIL, 

holding defendant, 110 

only in case of absconding defendant, 110 

BANKING COMPANIES, 

suing and sued by public officers, 39 

BANKRUPTCY, 

adding parties on, 122, 328 
executing goods of bankrupt, 201 
writ of execution for £50, act of, 202 

BAR, 

plea in, 70, 71 

BARRISTERS, 

officers of Supreme Court, 21 

BEGIN, 

right to, 141, 142 

BILL OF EXCEPTIONS, 
former practice, as to, 144 
abolished, 145, 338 

BILLS OF EXCHANGE ACT, 

proceedings under, 173, 251 

BISHOP, 

writs directed to, 181 

BRIEF, 

preparation of, 135 

BOTTOMRY ACTION, 
nature of, 35 

CANCELLATION OF DOCUMENTS, 

action for, 35 

assigned to Chancery DivisioD, 51 
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CAPIAS AD SATISFACIENDUM, 
form of wrii of, 181 
when employed, 181 
diminished importance of, 132 

CASE, 

actdon on the, 29 

special case, at the trial, 148, 149 

special case, without pleadings, 179, 302 

CERTIFICATE, 

of judge for costs, 150, 151 
for costs of special jury, 130 
of associate, 164, 310 
form of associate's, 233 

CHALLENGE OF JURORS, 

at the trial, 139 

CHANCERY, COURT OF, 

consolidated in Supreme Court, 2 

origin of, 8 

judgt-0 of, 10 

interferences with Common Law Courts, 9, 10 

actions derived from, 31 

CHANCERY DIVISION, 
section of High Court, 17 
actions exclusively assigned to, 51 
interlocutory orders in, 95, 96 

CHARGING ORDER. 

how obtained, 219, 326, 327 

CHATTELS, 

writ of delivery of, 183, 328 

CHIEF CLERKS, 
duties of, 19 

COGNOVIT, 

judgment under, 170 
witnessed by solicitor, 170 
filed, 170 

COLLISION, 

pleadings in action for, 244 
preliminary act in action for, 84 

COLONIES, 

examination of witnesses in, 101 

COMMISSION, 
evidence on, 101 
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COMMITTAL, 

order for, when obtained, 184, 820 

COMMON PLEAS, COURT QF, 
branch of Aula Kegis, 2 
stationed at Weetminater, 4 
excluBive jurisdiction of, in real actions, 52 

COMMON PLEAS DIVISION, 
section of High Court, 17 
actions assigned to, 52 

CONCURRENT WRITS, 
of summons, 57, 257 
of execution, 189 

CONFESSION, 

of defence, 84, 284 
and avoidance, 71 

CONSOLIDATING ACTIONS, 
order for, 116, 331 

CONSTABLE, 

action against, 45 

CONTRACT, 

actions of, 29, 81 

CORPORATIONS, 

how made parties, 89 
service of writ on, 58, 261 
interrogating officer of, 99, 297 

COST^, 

at common law, 150 
by statute, 151, 152 
under Judicature Acts, 152', 336 
under County Court Acts, 150, 151 
for damages under 40^., 151 
under Statute of James I., 152 
taxation of, 152 
of appeal, 224, 339 

COUNTER-CLAIM, 

defendant may set up, 78, 279 

extended area of, 78 

against parties other than plaintifiEa,,, 78» ^87 

exclusion of, 79, 287 

balance adjudged to defendant on, 78, 287, 288 

COUNTS, 

meaning and use of, 64, 67, 68 
no longer used, 69 
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COUNTY COUItTS. 

remitting actions to, 103, 104 

actions of contract, 103 

actions of contract after issue joined, 104 

actions of tort, 103, 104 

equity actions, 104 

certificate of costs under acts relating to, 150 

COXJItT OF APPEAL, 

permanent Division of Supreme Court, 13 
Judges of, 14, 15, 16 

cov;enant, 

action of, 31 

CURIA REGIS, 

otherwise Aula Regis, 2 

CUSTODY OF PROPERTY, 
order for, 121, 331 

DAMAGE, 

action in rem of, 35 

forms of pleading in action q^ %H 

DAMAGES, 

writ of inquiry to ascertain, 154,167, 268, 26^ 

other modes of ascertaining may be ordered, 167, 268, 269 

DEATH OF PARTY, 

order to substitute on, 123, 328 

DEBT, 

action of, 31 

indorsements in action of, 53, 54, 252 

DEBTORS* ACT, 1869, 

holding to bail under. 111, 112 

DECLARATION, 

under old pleading, 67 

DEFAULT OF APPEARANCE, 

judgment by, 166, 167, 168, 267 

DEFAULT OF PLEADING, 
judgment by, 166, 167, 293 

DELIVERY, 

writ of, 183, 328 

DEMURRER, 

orisinally, oral, 64 

under present system, 80, 81, 291 

setting down and hearing, 81, 82, 292 

costs of, 81, 82, 293 

form of, 239 



35() INDEX. 

DETINUE, 

action of, 30 

DISCHARGING JURY, 

at the trial, 145, 147 

DISCONTINUANCE, 

without leave, 83, 288 
by order, 83, 288 

DISCOVERY, 

of facts, 98, 297 

of documentB, 99, 298, 299 

DISSOLUTION OF PARTNERSHIP, 
action for, 34 
assigned to Chancery Division, 51 

DISTRICT REGISTRIES, 

institutinn of, 18 
writs issued from, 52, 256 
appearance in, 61, 264 
proceeding in, 61, 264 
removing actions from, 119, 305 
removing actions to, 119, 306 

DISTRINGAS NUPER VICECOMITEM, 

writ of, 181, 205 

DIVISIONS, 

of Supreme Court, 13 
of High Court, 17 

DIVISIONAL COURTS, 
of High Court, 18, 338 

DIVORCE ACT, 

position of divorced wife under, 41 

DIVORCE COURT, 

consolidated in Supreme Court, 2 

creation of, 11, 12 

business of, not by action, 11, 12 

DOCUMENTS, 

discovery of, 99, 298, 299 
affidavit of, 99, 100, 298 
inspection of, 100, 101, 299, 300 
stamping at trial, 144 

DOWER, 

writ of right of, 28 
unde nihil habet, 26, 28 

EJECTMENT, 
origin of, 28 
now ordinary action, 28 
See Recovery of Land. 
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ELEGIT, ' 

writ of, 182 

mode of executiug, 207, 324 

ENTRY OF JUDGMENT, 

how effected, 164, 318 

EQUITY, 

origin of, 8 

administered in Supreme Court, 12 

actiouR derived from, 34 

EBBOR, 

in what cases, 220 

how brought, 221 

to what Court, 220, 221 

abolished, and appeal substituted, 222, 338 

ESCAPE, 

action against Sheriff for, 182 

EVIDENCE, 

in general oral, 87, 313 

by affidavit, 87, 314 

on interlocutory matters, 91, 313 

on commission, 101 

on appeal, 224, 338 

must not be pleaded, 85, 279 i 

EXCESSIVE DAMAGES, 

new trial on the ground of, 161 

EXCHEQUER, COURT OF, 

consolidated in Supreme Court, 2 
branch of Aula Regis, 2 
original jurisdiction of, 5 
fictitious jurisdiction of, 7, 8 

EXCHEQUER DIVISION. 

section of Supreme Court, 17 
interlocutory orders in, 95, 335 

EXECUTION, 

defined, 180 

writs of, described, 180, 186 

writ of fi. fa., 180, 322 

venditioni exponas, 1 80, 205 

distringas nuper vicecomitem, 181, 205 

fi. fa. de bonis ecclesiasticis, 181 A 

writ of ca. sa., 181 f^ 

writ of elegit, 182, 324 

writ of possession, 183, 327 

writ of deUvery, 183, 328 

writ of attachment, 184, 324 
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EXECUTION— continued, 

order for oommittal, 184, 324 

writ of sequeBtration, 184, 620 . 

preUminarieB to, 186 

direction of writ, 186 

writ must follow judgment, 187 

writs in force for » year, 188, 322 

concurrent writs, 189 

executing writs generally, 191 

entering house, 192, 193 

producing warrant, 198 

executing fi. fa., 194, 195 

what goods may be seized, 195 

seiziDg choses in action, 196 

goods assigned by debtor, 197 

fraudulent assignment, 198 

Bills of Sale Act, 199 

paying arrears of rent, 199, 200 

sale of goods under, 200 

goods of bankrupt, 201 

act of bankruptcy, 202 

several writs against one person, 203 

executing elegit, 207 

what lands taken, 207, 208 

land assigned by debtor, 208, 209 

creditor tenant by elegit, 210 

satisfying judgment out of land, 210 

return of writ, 211 

attachment of debts, 215 

what debts maybe attached, 216 

order for attachment, 215, 216 

charging order, 219 

EXECUTION OF TRUSTS, 
action for, 34, 35 

EXECUTORS, 

carrying on action, 123 
jud^ent quando, &c., against, 185 

FIERI FACIAS, 

form of writ of, 180, 234, 324 
executing writ of, 194, 324 
sale of goods under, 200 
act of bankruptcy, 202 
de bonis ecclesiasticis, 181 

FORECLOSURE ACTION, 
nature of, 34 

FOREIGN ATTACHMENT, 

origin of attachment of (kbt, 215 
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rORMA PAUPERIS, 

suing in, 102 

both plaintiff and defendant may sue in, 102 

effect of, 102 

FORMS OF ACTION, 
origin of, 25 
division of, at law, 27 

FRAUD, 

how alleged, 85, 281 

forms of writ in action of, 227 

forms of pleading, &c., in action of, 229 

forms of judgment and ii. fa. in action of, 233, 234 

FURTHER CONSIDERATION, 

adjournment for, 148 
argument on, 55, 156, 810 

GARNISHEE, 

attachment of debts of, 215, 216, 325 

GENERAL ISSUE, 

under former pleading system, 72 
under present practice, 73, 74 
not guilty by statute, 73, 74, 281 

GROWING CROPS, 

seizure of, under fi. fa., 195, 196 

GUARDIAN AD LITEM, 

infants defend by, 40, 272 

HABEAS CORPUS 
ad testificandum, 135 

HIGH COURT, 

permanent (Uvision of Supreme Court, 13 
judges of, 14 
divisions of, 17 

HOLDING DEFENDANT TO BAIL, 

history of law as to, 110 — 114 
the Debtors' Act, 1869, 110, 115 
when arrest now allowed, 110, 111 
in what actions, 110, 111 
privilege from* arrest, 112, 113 
temporary privilege from arrest, 114 
application and order for arrest, 115 

HOUSE OF LORDS, 

appeal to, from Supreme Couit, 226 

HUNDRED, 

how sued 39 
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HUSBAND AND WIFE, 

joinder of clAims by and against, 43, 277 
service on husband for wife, 57, 260 

IMPRISONMENT. 

of absonding defendant, before judgment, 110 
abolished generally in civil actions, 181 
on proof of defendant's means, 181, 182 

INDIA, 

witnesses in, 101 

INDORSEMENTS, 
of claim, 49, 52. 251 
of address, 49, 253 
general, 52, 250 
special, 53, 252 
of debt and costs, 54, 252 
of claim for account, 55, 271 
of service, 50, 254 
of representatives capacity, 53, 252 

INFANTS, 

how made parties, 40, 272 
how served, 57, 260 

INJUNCTION, 

may be claimed in action, 33 
mandatory, 33 
interlocutory, 121, 331 

INQUIRY, 
writ of, 153 

INSPECTION, 

of documents, S9, 100, 298 
of property, 121, 331 

INSURING, 

ejectment for not, 178 

INTEREST ACTION, 

nature of, 35 

notice to cross-examine only in, 79, 288 

INTERLOCUTORY APPLICATIONS, " 

what are, 94 

mode of making, 95, 96 

in Q. B., C. P., and Ex Divisions, 94, 95, 334 

in Probate, &c.. Division, 95 

in Chancery Division, 96 

for time, 97 

for particulars, 97 
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INTERLOCUTORY APPLICATIONS— «m<int(ed!. 
setting aside for irregularity, 97 
discovery and inspection, 98, 99, 100, 297 
evidence on commission, 101 
suing in form& pauperis, 102 
remitting to a County Court, 103, 104 
remitting to arbitration, 104, 105, 106 
security for costs, 107, 108, 109 
holding to bail, 110—116 
ne exeat regno, 115, 116 
consolidation order, 116, 881 
changing venue, 117 

removing from District Registry, 119, 305 
introducing third parties, 119, 274 
preserving property, &c., 121, 831 
adding parties on death, &;c., 122, 328 

INTERLOCUTORY JUDGMENT, 

when entered, 167, 268, 294 

INTERPLEADER, 

by defendant in action, 175 

by sheriff, 176 

Interpleader Acts applied to High Court, 176, 249 

matter summarily decided in, 177 

INTERVENTIONS, 

in Probate actions, 62, 266 

in Admiralty actions in rem, 62, 266 

INTERROGATORIES, 
when delivered, 98, 297 
on what grounds objectionable, 99, 297, 298 
penalty for not answering, 101, 300 

IRREGULARITY, 

setting aside proceedings for, 97 

ISSUES, 

of law or fact under former pleading, 64 
settling, by order, 80, 289 

JOINDER, 

of causes of action, 42, 43, 276 
of parties, 39. 271 
of issue, 80, 289 

JUDGES, 

of H^h Court, 14 

of Court of Appeal, 14 

tenure of office and qualifications of, 16 

distributed among Divisions, 17 

trial by, 163 

R 
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JUt)GE*S. ORDER, 

mode of obtaining, 9i 

master's, chief clerk's, ftc, equivalent to, 95, 334 

JUDGBIENT, 

entry of, at trial, 14B, 810 
farther consideration after trial, 155, 310 
non obstante veredicto, 156 
' motion in arrest of, 156 
entry of, 164, 318, 319 

by default of appearance or pleading, 166, 167, 267, 294 
final, 167 
interlocutory, 167 

under warrant of attorney or cognovit, 170 
setting aside summary, 171 
under Bills of Exchange Act, 173 
speedy judgment on specially indorsed writ, 174, 269, 270 

JUDICATURE ACTS, 

meaning of '* action " in, 1 

creation of Supreme Court by, 12 

code of procedure of, 12, 249 

prevalence of equity under, 12 

abolition of Terms by, 23 

indorsement of claim required by, 27, 250 

ejectment under, 28 

parties under, 39, 271 

pleading under, 69, 278 

third parties under, 119, 120, 274, 275 

reviving action under, 123, 328 

bills of exceptions abolished by, 144, 145, 339 

costs under, 150, 336 

appeal under, 220, 339 

JURAT, 

of affidavits, 89 

JURATA, 

in former nisi prius record, 133 

JURORS, 

common and special, 127 

qualifications of, 127, 128 

qualifications of special, 128 

lists of, 128 

jurors' book, 129 

challenging, 139 

praying tales, 140 

fining, 141 

withdrawing a juror, 145, 147 

JURY, 

origin of trial by, 125 
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* 

JURY — continued. . * . 

panel, 129 • 

summoning, 129 

speciiil, when and how obtained, 129, 130 

costs of special, 130 

notice of trial by, 131, 231, 307 

power to direct tiiivl without, 131, 310 

power to direct trial with, 132, 310 

view by, 134 

drawing, 138 

challenging, 139 

discharging, 145, 147 

JUSTICE OF PEACE, 
notice of action to, 45 

LAND, 

seizure of, in execution, 207 
action for recovery of, 28 
See Kecovery of Land. 

LAW AND EQUITY, 

administered together in Supreme Court, 12 

LEVARI FACIAS, 

writ of, 182 

LIMITATION, 

statutes of, 35 
effect of statutes, 38 

LIQUIDATED DEMANDS, 
what are, 53 
indorsements in ease of, 53, 54, 252 

LORDS, HOUSE OF, 

appeal to, from Supreme Court, 226 

LUNATICS, 

how made parties, 42, 278 
how served, 57, 58, 260 

MANDAMUS 
claim for, 33 
action of, 32 
for examination of witnesses, 101 

MARRIED WOMEN, 
how made parties, 40 
Property Act, 1870, 41 

MARRIAGE, 

husband made party on, 123, 328 1 

R 2 
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MASTERS, 

duties of, 19. 

MATTER, 

distinguished from action, 1 

MISDIRECTION, 

new trial in case of, 159, 160 

MIXED ACTIONS, 
nature of, 27 
ejectment, 28 

MONEY, 

seizure of, in execution, 196 

MORTGAGOR,' 

summary remedy of, by statute, 178 

MOTIONS AFTER TRIAL, 

for judgment, 156 

further consideration, 155, 156, 810 

non obstante veredicto, 156 

arrest of judgment, 156 

for new trial, 157, 315 

grounds for new trial, 159 

misdirection, 159, 160 

irregular trial, 160, 164 

excessive damages, 161 

verdict against weight of evidence, 1G2 

trial de novo, 163 

NE EXEAT REGNO, 
writ of, 115 

NECESSARIES, 

action in rem for, 36 

NEW ASSIGNMENT, 
now abolished, 74, 281 

NEW TRIAL, 

motion for, 157, 315 
groxmds of, 150, 151 

NISI PRIUS, 

origin of name, 183, 134 
trial at, 134 
record, 182 

NON OBSTANTE VEREDICTO, 

judgment, 156 

NONSUIT, 

practice as to, 145 
former effect of, 146 
present effect of, 146, 147 
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" NOT GUILTY, BY STATUTE," 
plea of, retained, 74, 281 

NOTICE, 

of action, 44 

in lieu of service, 56 

in lieu of writ, 57 

of appeal, 223, 340 

of trial, 131, 307 

to produce documents, 136 

to admit documents, 136, 801 

NUNC PRO TUNC, JUDGMENT, 
entry of, 123 

OFFICERS OF SUPREME COURT, 
transferred from former Courts, 19 

ORATi EVIDENCE, 

general rule in High Court, 87, 313 

OUTLAWRY, 

practice substituted for, 56 

PARLIAMENT, 

privilege of, 112, 113 

PARTICULARS, 

applications for, 97 

PARTIES, 

new law as to, 39, 271 

added on death, &c., 122, 123, 828 

PARTITION, 
action for, 84 

PARTNERS, 

how made parties, 89, 273 

PAUPER, 

action by, 102 

PAYMENT OF MONEY INTO COURT, 
in satisfaction, 77, 296 

PEERS, 

cannot be arrested, 112 , 

PERSONAL ACTIONS, 

nature of, 27, 28, 29 
divisions of, 29 — 32. 
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PILOTAGE, 

action in rem for, 36 

PLEA, 

in abatement. 70, 73, 280 

in bar, 70, 71 

in confession and avoidance, 71 

several, 73 

puis darrein continiCancey 83 

roll, 64 

PLEADINGS, 

oral, in early times, 63, 64 

later, at Common Law, 65, 66 

in Chancery, 66 

declaration, 67 

counts, 64, 67 

variances, 68 

plea, 70 

new assignment, 74, 281 

replication, rejoinder, &c., 74 

statement of claim, 76, 285 

time for delivery of claim, 76, 285 

forms of claim, 229, 238, 241, 244 

statement of defence, 77, 286 

time for delivering defence, 70, 286 

forms of defence, 230, 239, 242, 246 

set oflf and counter-claim, 77, 78, 279 

reply, 79, 289 

delivering reply, 79, 289 

form of reply, 230, 243, 247 

matters arising during action, 83, 284 

demurrer, 80, 291 

form of demurrer, 239 

amendment of, 80, 290 

preliminary act, 84, 283 

general rules of, 84, 281 

POLLS, 

challenging, 139 

PORTIONS, 

action for, 34 

POSSESSION OF SHIP, 
action for, 35, 36 

PRECIPE, 

of fi. fa., 186, 321 
form of, 234 
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PRELIMINARY ACT, 

in action of damage, 84, 283 

PRESERVATION OF PROPERTY, 
order for, 121, 331 

PROPOUNDING A WILL, 
action for, 35 

PROBATE ACTIONS, 

affidavit before writ in, 55, 256 

interventions in, 62, 266 

to be assigned to Probate, &c., Division, 52 

PROBATE, COURT OF, 

consolidated in Supreme Court, 2 

creation of, 11 

actions derived from, 35 

PROBATE, DIVORCE & ADMIRALTY DIVISION, 
section of High Court, 17 
interlocutory orders in, 95, 96 

PUBLIC OFFICER, 

representing a company, 39 

PUIS DARREIN CONTINUANCE, 
pleading substituted for, 83, 284 

QUARE IMPEDIT, 

action of, 27, 28 

QUEEN'S BENCH, COURT OF, 
consolidated in Supreme Court, 2 
remnant of Aula Regis, 5 
fictitious jurisdiction of, 7 

QUEEN'S BENCH DIVISION, 
section of High Court, 17 
interlocutory orders in, 95, 96 

REAL ACTIONS, 

three remaLning, 27, 28 

REBUTTER, 

under former system of pleading, 74 

RECOVERY OF LAND, ACTION FOR, 

service of writ where vacant possession, 58, 261 
appearance by landlord in, 60, .266 
appearance by person not defendant in, 62, 266 
execution in, 183, 320 

RECTIFICATION OF DOCUMENTS, 
action for, 35 
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REDEMPTION ACTION, 
nature of, 34 

REFEREE, 

trial by, 126, 127, 307 

must 8it de die in diem, 153, 312 

special, 127 

official, 20 

REGISTRARS, 
duties of, 19 

REJOINDER, 

under former system of pleading, 74 

RENEWAL 

of nmts, 38, 258 

REPLEVIN, 
action of, 30 

REPLICATION, 

under former system of pleading, 74 

REPLY, 

answer to defence, 79 

time of delivering, 79, 289 

to counter-claim by third party, 78, 79, 287 

joinder of issue, 79, 292 

general form of, 230 

form of, in Probate action, 243 

affidavits in, 90, 92, 314 

RESPONDENTIA ACTION, 
nature of, 35 

RETURN OF WRITS, 
of execution, 211 

REVIVAL OF JUDGMENTS, 
^vhen necessary, 185, 323 

REVOCATION ACTION, 
nature of, 35 

RIGHT TO BEGIN, 
at trial, 141 

SALE OF PROPERTY 

in litigation, when perishable, 121, 331 

SALVAGE, 

action in rem for, 36 
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SCIRE FACIAS, 
action of, 82 
on judgment against corporation, 185, 186 

SECURITY FOR COSTS, 

application against plaintiff for, 107 
when order made for, 107, 110 
in replevin, 110 
in action not fit for High Court, 104 

SEQUESTRARI FACIAS, 

writ of, 181 

SEQUESTRATION, 
writ of, 184,320 

SEEJEANTS-AT-LAW, 

officers of Supreme Court, 20 
judges need not be, 16 

SERVICE 

of writ of summons, 55, ^9 

substituted, 55, 56, 260 

out of jurisdiction, 56, 262, 263 

on infants, married women, and lunatics, 57, 260 

in Admiralty actions in rem, 58, 261 

in actions for recovery of land, 58, 261 

indorsement on writ of, 58, 261, 262 

of warrant of arrest, 58, 261 

SET-OFF, 

limited area of, 78 

See Counter-Claim 

SHAREHOLDERS IN COMPANY, 

execution against, 186 

HERIFF, 

officer of the Supreme Court, 22 

fees of, 22, 178 

interpleader by, 176 

writs of execution, directed to, 186 

fi. fa., executed by, 195 

elegit executed by, 207 

inquiry before, 163, 154 

SITTINGS OF SUPREME COURT, 
year divided into, 22, 28, 345 
vacations, 23, 345 

SOLICITORS, 

officers of Supreme Court, 21 
signed biU of, before action, 44 
address of, indorsed on writ, 49, 258 
undertaking to accept service, 55, 259, 260 

S 
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SPECIAL CASE, 

verdict subject to, 148, 149 

stated without pleadings, 179, 802, 308 

SPECIAL ENDORSEMENT 

on writ, of liquidated demand, 53, 252 
in lieu of statement of claim, 54, 286 
speedy judgment on writ with, 174, 175, 270 

SPECIAL JURY, 

qaalifications of, 128 
when may be had, 129 
striking, 188 
expenses of, 130 

SPECIAL VERDICT, 

at the trial, 148 

SPECIFIC ACT, 

execution to enforce, 183, 184 

SPECIFIC DELIVERY, 
of chattels, 183, 320, 328 
of land, 183, 320, 327 

SPECIFIC PERFORMANCE, 
action for, 35 

STAMPING DOCUMENTS, 
at the trial, 144 

STATEMENT OF CLAIM, 

first step ia pleading, 75, 76, 285 

time of delivering, 76, 285 

notice referring to writ in lieu of, 76, 286 

dispensing with, 76 

form of, in action of fraud, 229 

form of, ia administration action, 238 

form of, in probate action, 241 

form of, in admiralty action in rem, 244 

STATEMENT OF DEFENCE, 

second step in pleading, 75, 77, 286 

time of delivering, 79, 286 

payment into Court, 77, 296 

set off and counter-claim, 77, 78, 280 

form of, in action of fraud, 280 

form of, in administration action, 239 

form of, in probate action, 242 

form of, in admiralty action in rem, 246 

STATUTES OF LIMITATION 

times limited by, 36, 37 
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STAYING PROCEEDINGS, 

where agreement to refer, 105, 106 

STET PROCESSUS, 
entering, 179 

STOCK, 

charging, 219, 826 

SUBPCENA, 

ad testificandum, 185 
duces tecum, 186 

SUBSTITUTED SERVICE, 
of writ, 55, 56, 260, 262 

SUMMARY PROCEEDINGS, 
defined, 166 

judgment by default, 166, 267, 298 
under Bills of Exchange Act, 178, 174, 251 
speedy judgment, 174, 175, 269, 270 
interpleader, 175, 276, 249, 250 
under particular statutes, 177 
by special case, 179 
by stet processus, 179 

SUMMING UP, 

of judge at trial, 148 

SUMMONS, WRIT OF, 

defined, 48, 250 

forms of, 227, 236 

body of, 48 

memoranda on, 49 

indorsements on, 49, 58 

name of Division on, 51, 52 

issue of, 55, 255 

service of, 55, 259 

service out of jurisdiction, 56, 262 

service on particular defendants, 57, 260 

service in particular actions, 58, 261 

concurrent 57, 257 

out of district registry, 50, 254 

on bills of exchange, 178 

SUPREME COURT, 
how formed, 2 
jurisdiction of, 12 
permanent Divisions of, 18 
officers of, 19 
sittings of, 28 
vacations of, 23 

S 2 
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SUKREBUTTEB^ 

under foimer ijstem of pleading, 74 

TAXATION, 

of cotts, 152, 158 

TAXING MASTERS, 
duties of, 19 

TESTE OF WRITS, 

in name of Lord Chancellor or Chief Justice, 49, 251 

THIRD PARTIES, 

introducing into action, 119, 120, 275 

who are, 120, 274 

notice to, 120, 275 

Rules less extensive than Jud. Acts, as to, 120, 121 

TIBIE, 

applications for, 97 

TITLE 

of action, 48 

fresh title on counter-claiiD, 78, 287 

TORT, 

actions of, 29 

TRANSFER 

of actions from one Division to another, 116, 880 

TRAVERSE, 

meaning of, 75 

TRESPASS, 

action of, 29 

on the case, 29, 80 

TRIAL, 

modes of, in former Courts, 125, 126 

the five modes of, in Supreme Court, 126, 807 

by jury, 125 

byjudge, 126, 158 

by judge and assessors, 126, 127, 810 

by referee, 126, 127, 807, 311 

by referee with assessors, 126, 807 

at bar, 126, 127, 808 

mode of determining form of, 181, 807 

notice of, 131, 307, 308 

entering action for, 132, 309 

preparing brief, &c., for, 135 

course of the, 137 

non-appearance at, 137, 138 

amending pleadings at, 143 

nonsuit at. 145, 146, 319 

under writ of enquiry, 153, 154 
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TRIAL DE NOVO, 

motioiifor, 163 
grounds of, 163, 169 

TEIEHS, 

in case of challenge, 140 

TROVER, 

action of, 30 

TOWAGE, 

action in rem for, 36 

VACATIONS' 

in the Sapreme Court, 23, 345 
judges during, 24, 346, 847 

VARIANCE, 

meaning of, 68, 73 
amendment of, 69 

VENDITIONI EXPONAS, 
writ of, 180, 204 

VENIRE DE NOVO, 

motion for, 163 

VENUE, 

under former system, 69, 70 
under new rules, 70, 306 
changing, 118, 119, 306 

VERDICT, 

delivery of, 148 

subject to special case, 149 

VIEW 

by jury, 134 

WAGES, 

action in rem for, 36 

WARRANT OF ATTORNEY 
judgment under, 170 
witnessed by solicitor, 170, 171 
filed, 171 

WEIGHT OF EVIDENCE, 

verdicts against, 162 

at trial by judge, 158 

new trial not granted if claim below 201 162 

WIFE, 

actions by and against, 40 — 42 
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WITHDRAWING JUROR, 
»t the trill, 145, 147 

WTTHDRAWINO ACTION, 

»t the trial by oonaent, 136, 187, 289 

WITNESSBS, 

oompeUing attendance of, 1S5 
examination of, before trial, 101, 102 

WRITS, 

definition of, 47 
of ■nmmons, 48 

See Summons, Fieri facias, &c 

WRIT OF ENQUIRY, 

trii4 under, 154 



THE END. 
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